DISCLOSURE DOCUMENT
2018

CONFIDENTIAL

18 Auckland Park, Auckland Street,
Paarden Eiland,
Cape Town
PO Box 6544,
Roggebaai,
8012
T | (021) 447 4387

Dear Prospective Franchisee

Please find attached a copy of the SIMPLY ASIA Disclosure Document
This document is intended to provide you with salient information that would inform you on your decision
to enter into a franchise agreement with our organization. We urge you not to rely on this document
solely but to also peruse a copy of the franchise agreement so as to provide you with a comprehensive
understanding of the relationship between franchisor and franchisee as well other imperatives. Buying
a franchise is a serious undertaking. Take your time to decide. It is recommended that you have the
documents explained to you by an attorney and you should seek accounting and financial advice on the
franchise proposition.
To further assist you in making a decision we recommend you read “HOW TO EVALUATE A
FRANCHISE” Issued by the Franchise Association of Southern Africa, FASA. SIMPLY ASIA
FRANCHISE HOLDINGS (Pty) Ltd is a member in good standing of the Franchise Association of
Southern Africa.

If required, further information on this membership can be obtained from:
The Executive Director,
Franchise Association of Southern Africa,
Postnet 256,
Private Bag X4,
Bedfordview
2008

Naturally, receipt of this Disclosure Document and submission of any application/s or correspondence
forms part of our recruitment and selection process of Franchisees and does not constitute a binding
contractual obligation on either party. It will only be upon payment of the requisite monies and signature
of the applicable agreements that a formal relationship will be established.
If you have any queries or require any further information please do not hesitate to contact us.
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SECTION 1:

FRANCHISING IN GENERAL

Franchising has seen its successes and failures over the past number of years. Many of the failures
have been a result of a lack of knowledge about the base principles of franchising which we advise are
essential for you to understand as a potential Franchisee. Equally important is the understanding and
commitment we have at Simply Asia to being a Franchisor. Make sure you understand and
acknowledge these base principles:
•

What is a franchise?

•

What does it mean to be a Franchisee?

•

What can be expected from a Franchisor?

•

What responsibilities does a Franchisee have?

•

What risks does a Franchisee face?

These and other questions are addressed hereunder.

1.1

WHAT IS FRANCHISING?
In the context in which franchising is applied by Simply Asia, it is more clearly defined as
“Business Format Franchising”, whereby a company (the Franchisor) grants an independent
party (the Franchisee) the right to operate under its proven concept, making duplication and
success of the operation more predictable. The Franchisee uses the Franchisor’s name, brand
power, goodwill, products and services, marketing procedures, expertise, systems and support
facilities. In exchange, the Franchisee pays the company an up-front fee and ongoing
management service fees (or royalties) as stipulated in the franchise agreement.

1.2

WHO IS THE FRANCHISOR?
The Franchisor is the owner of the brand and business system, which is a proven business
formula including branding, marketing, purchasing power, expertise, managing and
administrating the business. The Franchisor, in this capacity, grants Simply Asia franchises.
The Franchisor has ownership rights to the brand and business system. By granting third parties
the right to benefit from the intellectual property, it earns a fee. The Franchisor requires personal
commitment from Franchisees that they will not damage these assets (intellectual property) in
any way through any wrongdoing. Consequently, there are a number of obligations a Franchisee
needs to accept and comply with to ensure the integrity of the brand and the business system.

1.3

WHY JOIN A FRANCHISE ORGANISATION?
Proven business system:
The Franchisor has proven and refined the business; this allows Franchisees to emulate this finetuned formula.
Skills base:
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The franchise organization allows the Franchisee access to the specialized and highly skilled
knowledge of the Head Office management team whilst retaining his /her independence as a
self-employed operator.
Ongoing research and development:
The Franchisee has the benefit of Simply Asia’s continuous research and development
to
maximize the full potential of the business, as well as the benefits of any patents, trademarks,
copyrights, trade secrets and any secret processes.
Established brand and training:
The Franchisee benefits from the Franchisor’s already respected and identifiable brand as well
as the extensive training and back up that is provided. The Franchisee and staff will be trained
at the initial stages, and as new training programs are developed and improved, further training
is provided.
Initial assistance:
The Franchisor will also provide assistance with:
• Design and layout of the premises;
• Training of staff and managing operator;
• Installation of equipment, fixtures, fittings etc.
• Management, stock control, front and back office systems; and
• Financial management systems.

1.4

DO I FACE ANY RISKS?
Like any business there is no guarantee of success. Franchised businesses usually have a higher
success rate than other independent businesses because of many of the reasons outlined in this
document. However Franchisees do fail. Some of the reasons are:
• Investment of insufficient capital in the business resulting in excessive borrowing.
• Insufficient research on the part of the Franchisee resulting in unrealistic expectations.
• Lack of compliance with the franchised business system.
• Lack of commitment, dedication and motivation to the time requirements of the
absent owners.
• Poorly selected, trained and managed staff.
• Undesirable business environment.

SECTION 2:

BACKGROUND
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2.1

SIMPLY ASIA HISTORY
In 1992, after a number of years’ experience in the restaurant business Chai Lekcharoensuk
(Chai) saw the opportunity to bring an exciting new cuisine to Cape Town and opened his first
Wang Thai restaurant on the Foreshore.
The combination of sophisticated elegance and delicate spicy food was adored by locals and
tourists alike and led Chai to develop further Wang Thai restaurants on the Cape Peninsula, and
at a later stage in Johannesburg and Pretoria as well.
Having established an enviable reputation in the fine dining sector of the restaurant market Chai
turned his attention to the mainstream market. His vision was to bring a fresh, healthy alternative
to consumers who had few options to broaden their diet outside of the typical burger, pizza, and
chicken dominated fast food market. This led to the development of a simple, trendy, quick
service restaurant concept which Chai believed could satisfy a growing market acceptance and
demand for Asian food and also create a distinct niche for itself in the market.
And so Simply Asia was born. The growing legion of Simply Asia fans is testimony to their vision
and belief that South Africa is ready to step up to a better quality of “fast food”.
To prove that the concept worked and was not simply a passing fad Chai opened 12 company
owned Simply Asia branches in Cape Town and Gauteng between 2003 and 2006.
Most of these outlets have subsequently been converted to franchises.

2.2

THE SIMPLY ASIA EXPERIENCE
Simple, beautifully presented, authentic Thai food served quickly.

2.3

THE SIMPLY ASIA DIFFERENCE
Deliciously, fresh ingredients are seared in a wok to retain the natural juices whilst bringing out
the flavours by Thai chefs who just love what they do.

2.4

TAKING SIMPLY ASIA TO THE MARKET
At Simply Asia we have adopted a mono-brand multi-product strategy – that is - one brand with
a defined set of values and a defined personality with an offering of two concepts within our
brand. Both brand concepts are under the umbrella that promises to deliver “The Simply Asia
Experience”.
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2.4.1 Express outlets
Simply Asia express stores are small, quick service, take away style outlets ideally suited to fit
into shopping centre food courts or high traffic locations.
Cleverly designed, the layout allows the customer to enjoy the theatre of seeing the Thai chef
creating their food to order.

2.4.2 Sit down restaurants
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Simply Asia sit down stores offer a modern, distinct and genuine Thai food experience at value
for money prices.
The compact layout, allows seating for up to 100 people in an informal, neighbourly atmosphere.
By providing a Thai chef to every outlet Simply Asia have created a franchise which guarantees
the quality of the food, thereby making the business easy to operate.
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2.4.3 SIMPLY ASIA’S CENTRAL KITCHEN
For a number of years the Cape Thai Group has operated a central kitchen to supply key
ingredients to its company owned restaurants.
The central kitchen provides pre-prepared fresh meat, poultry, seafood and vegetables to the
restaurants. It also provides sauces made to proprietary recipes and a number of specialist
imported ingredients.
This combination of supplies, along with the strict hygiene standards and secret recipes ensure
that the chef’s in-store have the finest, freshest ingredients possible in order to deliver only the
best quality products to our customers.
2.4.3.1

Distribution
Simply Asia ensures that all outlets are supplied with all essential ingredients required to meet
the standards specified within the Operations Manual. It is the responsibility of the Franchisor
to ensure that distribution systems are put in place for the supply of fresh ingredients to Simply
Asia restaurants. It is the franchisees responsibility to ensure that sufficient stock is ordered
timeously.

2.5

THE BUSINESS FORMAT
The Simply Asia franchise opportunity is based on the principles of business format franchising.
At Simply Asia we subscribe to the belief that owner-managed businesses are generally more
successful because they are efficiently managed and operated by fully committed hands-on
owner-operators. Simply Asia has stamped a good reputation in a highly competitive market; our
intention is to safeguard this reputation by our sound recruitment process in order that we select
like-minded Franchisees.
The Simply Asia franchise business format is based on a number of successful ingredients: a
committed owner-operator, the highest standard of service, cooking methods, quality products
and of course the unique marketing that is Simply Asia.

2.6

THE FRANCHISE FORMAT
Franchising encompasses a blend of “big” and “small” business – a fusion of the energy and
commitment of the individual with the resources, power and strength of an established company.
Here, Simply Asia acknowledge that for a Franchisee first entering the sector, the step into selfemployment is a big one, with far-reaching implications for the entrepreneur and their family. It is
advisable to consider all the advantages and disadvantages carefully before concluding a
contractual relationship to acquire a Simply Asia franchise.
Our franchise philosophy is quite simple yet very powerful:
•

The Simply Asia brand is our very nucleus and is to be represented in accordance with the
required format in meeting specified operating standards.

•

Through the mutual interdependency of Simply Asia and its Franchisees; our network will
become the brand of choice.

•

Standards of operation will be prescribed to ensure the desired uniformity throughout the
network.
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•

The franchise opportunity allows for both Simply Asia and its Franchisees to be profitable.

•

Simply Asia offers a store set up service for the Franchisee’s outlet to ensure that it is
aesthetically appealing and in line with the look and feel required by Simply Asia.

•

The Franchisee is responsible for raising the investment for the setup cost of the outlet, the
payment of the “upfront franchise fee” required and to fulfil their obligations to open and
operate their Simply Asia outlet.

•

Further investment is required by the Franchisee for the working capital of the business.

There is inter-dependency between the Franchisor and the Franchisee – each party wants and
needs the other to succeed. For this to be achieved, both parties must benefit from the closest
possible co-operation. Furthermore, the relationship must be based on a shared set of values –
the Simply Asia values of mutual respect, trust and a passion for the business.

2.7

DO YOU MEET THE PROFILE OF THE DESIRED FRANCHISEE?
In order for the franchise to be a success, Simply Asia endeavours to attract the most suitable
candidates. Purchasing a franchise is a very serious decision and we advise that as a potential
Franchisee you assess whether you are able to make the required commitment.
The profile of a Franchisee is discussed in Section 3 (3.2).

2.8

THE FRANCHISEE JOB DESCRIPTION
Our Franchisees are owner-operators. Owner refers to your vested interest and operator
refers to the job you perform in managing and effectively running your business on a dayto-day basis. The job description of a Simply Asia Franchisee is as follows:
•

General store management

•

Personnel management and training

•

Customer care

•

Maintain good customer relations (getting to know your customer)

•

Safety and security

•

Local area marketing

•

Store maintenance

•

Cleaning and hygiene

•

Industrial relations

•

Product preparation and presentation

•

Stock management

•

General administration

•

Financial administration

•

Coordinate administration and reporting with Head Office

•

Motivation and management of team
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SECTION 3:

3.1

THE SIMPLY ASIA FRANCHISEE RECRUITMENT AND SELECTION PROCESS

THE FRANCHISEE RECRUITMENT AND SELECTION PROCESS

1. Submission of initial application.
2. Submission of detailed application and confidentiality agreement.
3. Meeting between franchisor and potential franchisee.
4. Payment of commitment fee.
5. Psychometric evaluation.
6. Application outcome.
7. Provision of disclosure document.
8. Site selection.
9. Development of business plan.
10. Conclusion of franchise agreement.
11. Provision of operations manual and training.
12. Store opening process.

3.2

THE IDENTIFIED PROFILE OF A FRANCHISEE

A Franchisee is a very special type of person. As a Franchisee you will be running your
own business, yet within the parameters of the Simply Asia brand and business format.
In operating a Simply Asia outlet, you will have a number of responsibilities including:
•

Excellence in service levels

•

Creating a personalized, friendly and fun environment

•

Marketing of the outlet and the brand

•

Business management

•

Customer orientation and community relations

•

People management

You will not only have to have the required financial resources and track record, but you will also
have to possess the attributes of a business owner to successfully fulfil your role as a Simply
Asia Franchisee.

3.2.1 Qualifications
• The Franchisee should be credit worthy and have available financial resources;
• The Franchisee should be financially sound;
• No formal qualification is required although, in some instances, this may be an advantage.
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3.2.2 Experience

•

A Franchisee with managerial experience and/or having been self-employed is ideal.

•

The Franchisee should be computer literate

•

The Franchisee should be a “hands on” person who can pro-actively market his business,
selling himself, the Simply Asia concept and the Simply Asia Experience. Ideally, the
Franchisee should be an “owner-operator”.

3.3.3 Personal Attributes

• The Franchisee needs to be an energetic self-starter with a professional approach to business.
• The Franchisee must be people orientated with excellent interpersonal and communication
skills.
• He/she must have a love for working with people and must be capable of gaining and
maintaining rapport with his/her customer base through being friendly, patient and tolerant, yet
firm.
• He/she must be able to manage others effectively, and have above average motivational skills
and create the personalised friendly and fun environment.
• The Franchisee needs to share an alignment of the Simply Asia values.
• The Franchisee should be of respectable appearance and of good physical health.
• The Franchisee must demonstrate entrepreneurial skills, yet also show the ability and
willingness to be a team player.
• The Franchisee should be enthusiastic, dynamic and a self-motivator. He /she must be a “gogetter” with a strong will to succeed.
• The Franchisee must consider his business as a long-term investment. He /she must show
commitment and have a loyal and consistent character.
• By the nature of our business and the QSR sector, the Franchisee needs to have stamina and
strength to commit to the hard work and long hours needed when operating a Simply Asia
franchise.

All Simply Asia Franchisees are fully screened and formally tested as a part of the assessment
process as per the flow chart shown in 3.1, to ensure that they meet the required profile.
Please feel free at any stage to contact one of our existing Franchisees for either specific input
regarding the Franchisee profile or general information regarding the Simply Asia concept, their
commitment and to determine the viability of the franchise opportunity.

A list of our current franchisees may also be located at www.simplyasia.co.za

The Simply Asia outlets were opened as follows:
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GTG

Atlas Mall, Boksburg

2013

KZN

Ballito

2012

EC

Baywest

2016

GTG

Benmore Gardens

2014

GTG

Boskruin

2014

GTG

Brooklyn

2016

GTG

Bryanston

2011

GTG

Cambridge Crossing

2017

WC

Canal Walk

WC

Cape Town CBD - Heritage Square

2003

WC

Cape Gate

2015

WC

Cavendish Square

2004

GTG

Clearwater Mall

2005

WC

Durbanville

2011

GTG

East Point

2016

GTG

Eastgate

2012

GTG

Fourways

2016

BTS

Gaborone

2015

KZN

Galleria

2016

WC

Garden Route Mall

2014

KZN

Gateway

2013

WC

Glengarry

2014

WC

Green Point

2014

GTG

Greenside

2016

WC

Hermanus

2014

GTG

Honeycrest

2009

WC

Kenilworth

2007

GTG

Killarney Mall

2016

GTG

Kyalami

2014

KZN

Liberty Midlands

2016

GTG

Mall of Africa

2016

GTG

Mall of the South

2015

EC

Moffett on Main

2017

GTG

Northcliff

2010

GTG

Norwood

2016

WC

Paarl

2012

WC

Paddocks

2013

GTG

Parktown

2016

KZN

Pearls

2016

WC

Pinelands

2011

WC

Plattekloof

2012

WC

Plumstead

2008

GTG

Rosebank

2015

BTS

Sam Levy, Borrowdale

2015

WC

Sea Point

2008

BTS

Shell, CBD

2015

WC

Somerset Mall

2004
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GTG

Southdowns, Centurion

2013

WC

Stellenbosch

2008

GTG

Stoneridge

2018

EC

Summerstrand Village

2016

GTG

Sun City

2017

WC

Table View (Horizon Bay)

2011

GTG

The Grove

2017

WC

V&A Waterfront

2004

WC

West Coast Village, Sunningdale

2006

GTG

Westwood, Westville

2016

WC

Willowbridge

GTG

Woodland Hills, Bloemfontein
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SECTION 4:

4.1

SALIENT INFORMATION ON SIMPLY ASIA

LEGAL ENTITY
Simply Asia Franchise Holdings (Pty) Ltd
Registration Number: 1993/02377/07

4.2

TRADE NAME OF FRANCHISE
Simply Asia Thai Food and Noodle Bar

4.3

TRADE NAME OF FRANCHISOR
Simply Asia Thai Food and Noodle Bar

4.4

4.5

PRINCIPAL PLACE OF BUSINESS
Street address:

Building 18, Auckland Park
Auckland Street
Paarden Island
8000

Postal address:

PO Box 6544
Roggebaai
8012

Tel:

021 447 4387

Fax:

021 448 8791

FASA MEMBER
Simply Asia is a full member of FASA.
Further information can be obtained from the Franchise Association of Southern Africa
(“FASA”):
The Executive Director
Franchise Association of Southern Africa,
Postnet 256, Private Bag X4,
Bedfordview
2008

4.6

DIRECTORS
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T. Schirduan

S. Jiracharoenkul

C. Lekcharoensuk

P. Chetty

4.6.1 Franchise officers (Section 5)
T. Schirduan
C. Lekcharoensuk
P. Chetty
S. Jiracharoenkul

4.7

LAWYERS
Bernadt.Vukic.Potash & Getz
11th Floor
Thibault Square
Cape Town
8001
P O Box 252
Cape Town
8000

4.8

Tel:

021 405 3800

Fax:

021 418 2317

Email:

mail@bvpg.co.za

ACCOUNTANTS
M.H Gerdis & Associates
402 Pier House
13 Heerengracht
Foreshore
8000
PO Box 53122
Kenilworth
7745
Tel:

021 417 2850

Fax:

021 421 6211

Email:

mhgerdis@mweb.co.za
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4.9

AUDITORS
M.H Gerdis & Associates

4.10 BANKERS
ABSA

4.11 LEGISLATION AND STATUTORY HISTORY
Simply Asia has not been involved in any criminal, civil or administrative procedures, bankruptcy
or insolvency (past or present) and has not incurred debts other than in the normal course of
business. At present there is no litigation nor has there been in the past that can affect any
potential Franchisee.
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SECTION 5:

MANAGEMENT TEAM

CHAI LEKCHAROENSUK:

MANAGING DIRECTOR

Chai is one of the first people that made Thai food popular in South Africa with the founding of the first
Wang Thai restaurant on the Cape Town foreshore in 1992. A well-known and respected businessman,
he has tremendous experience, knowledge and a passion for his product offering.
Chai built up a chain of company owned restaurants under the Wangthai, Chai Yo and Simply Asia
brands in Cape Town and established a Central Kitchen facility to manufacture and supply key
ingredients to the stores.
Chai is the Managing Director of the business and resides in Cape Town.
PURSHOTH CHETTY : DIRECTOR
Purshoth has extensive experience in the corporate and entrepreneurial sectors and brings his
experience from aviation, retail, social entrepreneurship and supply chain management.
Purshoth is a shareholder and director of the organization.
THOR SCHIRDUAN:

FINANCIAL DIRECTOR

Upon being recruited as Financial Manager to the Wangthai Group in 2003 Thor focused on
implementing sound financial practices and performance within the company.
In 2006 Thor was appointed to the Board as Financial Director and became a shareholder of the
business.
He was instrumental in formulating the franchise model and has since overseen the conversion of the
existing company owned restaurants into franchised restaurants for Simply Asia.
As Financial Director Thor has responsibility for the financial management of all Group companies.
ENZO COCCA:

GROUP GENERAL MANAGER - OPERATIONS

With extensive experience in the franchising sector Enzo has been a significant asset to our business.
Having demonstrated superb organizational and management skills he was re-appointed as Group GM
for operations in 2015 after having had a 2 year stint with one of the largest listed food groups in the
country. Enzo brings a wealth of knowledge and skills to our organization.
STEPHAN FERREIRA:

REGIONAL DEVELOPMENT MANAGER: GAUTENG

Stephan was brought up in the hospitality industry through his family owning and operating a hotel and
restaurant. He then went on to obtain a qualification in Hotel Management with Protea Hotels before
moving on to manage several upmarket resorts and hotels for Halcyon Africa in Tanzania and Zanzibar.
As Operations Manager for the Wangthai Group Stephan has over the past eleven years gained
extensive experience across the various brands, including being responsible for managing several
company owned restaurants. In the past three years Stephan has been responsible for managing the
Simply Asia Central Kitchen in Gauteng and providing ongoing support to the franchised restaurants.
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SECTION 6:

SALIENT ELEMENTS OF THE FRANCHISE AGREEMENT

The Franchise Agreement is a legal document designed to outline the contractual relationship between
the Franchisor and Franchisee and should be fully explained by an independent party, such as an
attorney, with experience in this field. Having said this, it should be borne in mind that the Franchise
Agreement is not a negotiable document and no changes will be effected to the terms, conditions or
restrictions outlined therein.
Although the Franchise Agreement is the legal basis of your relationship with Simply Asia and in no
way attempting to detract from its importance or validity, it must not be seen as the operational guideline
for a Simply Asia outlet. The Operations and Procedures Manual, a copy of which you will be furnished
with once the relationship is formally established, will dictate such operational issues.
While the Franchise Agreement is a lengthy and detailed document, we cannot stress enough the
importance of understanding the terms, conditions and obligations laid out therein.
Although throughout the relationship every effort will be made by both parties to the contracts
to ensure fulfillment of both obligations and expectations, it is only ethical to point out the legal
elements as they apply to the contracts you will be entering into. Specifically, these relate to
renewal, breach, termination, intellectual property and restraints. Pertinent clauses of the
Franchise Agreement are outlined below to encourage an understanding of these concepts.

It is important to stress that the clauses outlined below merely offer an outline and must be read in the
context of the Franchise Agreement, taking cognizance of appropriate cross-references.
We summarize the salient details in this disclosure document but attach a full copy of the agreement
for your perusal.

6.1

GRANT (POINT 6 OF THE FRANCHISE AGREEMENT)

6.2

DURATION AND RENEWAL (POINT 7 OF THE FRANCHISE AGREEMENT)

6.3

USE OF THE FRANCHISOR’S INTELLECTUAL PROPERTY (POINT 30 OF THE FRANCHISE
AGREEMENT)

6.4

TRADING TERMS WITH THE FRANCHISOR / OTHER SUPPLIERS (POINT 25 OF THE
FRANCHISE AGREEMENT)

6.5

SIMPLY ASIA’S INITIAL AND CONTINUING OBLIGATIONS (POINTS 10 AND 11 OF THE
FRANCHISE AGREEMENT)

10.

FRANCHISOR’S INITIAL OBLIGATIONS

11.

FRANCHISOR’S CONTINUING OBLIGATIONS
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6.6

FRANCHISEE’S INITIAL AND CONTINUING OBLIGATIONS (POINTS 12 AND 13 OF THE
FRANCHISE AGREEMENT)

12.

FRANCHISEE'S INITIAL OBLIGATIONS

13.

FRANCHISEE'S CONTINUING OBLIGATIONS

6.7

TERMINATION (POINT 39 OF THE FRANCHISE AGREEMENT)

6.8

ASSIGNMENT AND SALE OF THE BUSINESS (POINT 32 OF THE FRANCHISE
AGREEMENT)

6.9

SURETYSHIP (POINTS 35 OF THE FRANCHISE AGREEMENT)
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SECTION 7:

OUTLET SET UP AND LOCATION

Our Property team evaluates all potential sites and only upon approval of the site in conjunction with
the potential Franchisee, is a franchise granted at that location.
Two very important considerations when choosing a site are firstly, the surrounding demographics and
secondly, the catchment area. We use a combination of trade area analysis, drive time analysis and
demographic research to study sites before placement of a franchise. Here it is important to stress that,
while every effort is made to ensure that the site will be right to house a viable operation, naturally no
guarantees or warranties can be given by Simply Asia in that regard.
By taking a proactive and informed approach to site selection and network growth we will increase and
improve our market coverage.
We have an experienced Restaurant Development team that will see a new project through from blue
print to final completion. Included in the process are the following services:
• Evaluation and/or Selection of Premises
• Lease Negotiations
• Drawings
• Interior Design
• Site Development
• Project Management

Other important issues involving premises

• Potential Franchisees are strongly advised not to enter into any lease agreement for any premises
without first obtaining the advice of Simply Asia’s property experts;
• Any options entered into in respect of a potential site must be made clearly subject to the approval
of the site by Simply Asia;
• The term of any option entered into must be sufficient to enable Simply Asia to firstly, finalise
approval of the Franchisee and, secondly, to complete a full assessment of the site;
• Franchisees must avoid formally negotiating the terms of any potential lease without the
presence/input of our property experts;
• All and any specifications for development of the site to accommodate a Simply Asia outlet may only
be furnished to the prospective Landlord/developer by a member of Simply Asia Project
Management Team; and
• Under no circumstances may a potential Franchisee present himself to a prospective Landlord or
developer as a representative of Simply Asia, unless such representation has been formally
authorised by Simply Asia.
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SECTION 8: TRAINING

We provide intensive training for our Franchisees which encompasses practical on the job training as
well as theoretical training. This training will incorporate many elements, most of which is outlined in the
Operations Manual and is the basis of your day-to-day management tasks.
The training provided is extensive and sufficiently comprehensive to ensure that a new Franchisee is
familiar with every aspect of the business prior to opening. The Franchisee must have the ability to train
subsequent/replacement staff at a level of efficiency sufficient to ensure the communication and
maintenance of all of Simply Asia standards.
It is for the reasons outlined above that new Franchisees should prepare themselves for a possible 5
weeks of training and make adequate provision, both social and financial, for this period.
Throughout the training phase, the Franchisee will be monitored for development. Any
shortfalls/inadequacies will be addressed on an on-going basis. Development will be monitored on all
aspects, from cleaning the grills to customer communication and relations.
Only once the Franchisee has been certified as fully competent in all areas will he be permitted to
commence operation of his own restaurant and, even then, with the initial watchful eye of his regional
Store Opening Team.
There is no doubt that the level of competence the management of an outlet exhibits is the critical
success factor of any Simply Asia store.
All matters considered, no outlet will be permitted to commence trading until such time as all affected
departments and/or divisions within Simply Asia have confirmed that they are completely satisfied that
all of the Franchisor’s pre-opening requirements have been met. This confirmation must be in writing
as laid down by Simply Asia and signed by the Franchisee as proof that they have received the
applicable input.

Simply Asia Disclosure Document
Copyright Simply Asia Franchise Holdings (Pty) Ltd

20

SECTION 9:

9.1

FINANCIAL OBLIGATIONS

UPFRONT FEE
The Franchisee shall pay Simply Asia an upfront initial franchise fee of R100 000.00 (one
hundred thousand rand) excluding VAT for a Simply Asia Store.
This upfront fee includes:
•

The right to use and operate under the Simply Asia name and concept;

•

Access to the intellectual property developed by Simply Asia through the provision of
Manuals

•

Assistance with Site selection and evaluation;

•

Assistance with Lease negotiation;

Please note that the upfront fee specifically excludes any fees levied by the Franchisor in respect
of chef deployment and opening support and training. This fee is payable upfront and is nonrefundable after signature of the franchise agreement. Any costs incurred prior to signature will
be deducted from this upfront payment. This would be in the event of withdrawal prior to signature
of the Franchise Agreement.

These costs may include:
•

Site feasibility studies

•

Lease negotiations

•

Drawings/architects fees

•

Administration

•

Psychometric testing

•

Training

•

Any other costs incurred and/or disbursements made in respect of this deal

The training and opening support is site dependent and ranges between R20 000 and R30 000.

The chef deployment fee is R 20 000

A Marketing Plan fee of R 40 000 is billed for all new stores, franchise renewals and revamps. This fee
is used to implement the marketing activities for opening a new or revamped store. This fee however
excludes the cost of any marketing material used by the Marketing to open the store.

A legal fee of R 5 000 is payable for drafting of all franchise agreements in terms of new stores and
franchise agreement renewals.
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9.2

MONTHLY FEES (MANAGEMENT SERVICE FEE & MARKETING CONTRIBUTION)
The Franchisee shall during the term of the Franchise Agreement pay to Simply Asia, in cash
and without deduction or set off, monthly fees in lieu of:
•

Beneficial use of the intellectual property;

•

Rights to benefit from the brand and its reputation;

•

Right to benefit from the intellectual property;

•

Ongoing support provided by Simply Asia and its representatives; and

•

Rights to benefit from the Franchisor’s national marketing
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The monthly fees are as follows:
Management service fee:
•

7% of the monthly net sales

Marketing contributions:
• 3% of monthly net sales (it is strongly advised that a further 1% of the turnover is to be used for
local marketing initiatives). The franchisee will be required to submit quarterly reports indicating
that they have spent one percent of monthly turnover on local marketing. All local area
marketing initiatives require prior approval from the franchisor.

The monthly fees shall be payable seven days after the end of the calendar month to which the
fees relate. These fees may vary over the next 3 years.

9.3

CAPITAL INVESTMENT REQUIREMENTS

Express Store
Establishment Costs:

Approximately R 1 100 000.00 ex VAT
•

Initial Working Capital:

Detailed breakdowns are available on request

Approximately R 300 000.00

Minimum unencumbered cash contribution by Franchisee: 50%
(i.e. available cash before borrowed funds based on average investment)

SIT DOWN RESTAURANT
Establishment Costs:

Approximately R 1 500 000.00 ex VAT
•

Initial Working Capital:

Detailed breakdowns are available on request

Approximately R 300 000.00

Minimum unencumbered cash contribution by Franchisee: 50%
(i.e. available cash before borrowed funds based on average investment)

The above cost is dependent on landlord contribution to basic building work.
Notes:
1) The figures included above are estimated and not expressly or by implication, guaranteed.
Set up figures will vary from site to site.
2) It is anticipated that the Franchisee will be required to fund at least 50% of the capital
investment required through unencumbered funds. The balance of the funding could be a
combination of medium term loans and overdraft. We advise all Franchisees to ensure that
their funding requirements are sufficient and sustainable taking into consideration possible
funding structures which may be offered by financiers.
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9.4

PROJECT MANAGEMENT

In a further effort to assist the Franchisee through the development phase of the business, Simply
Asia has adopted a project management approach. This approach includes full project
coordination at a cost of R 35 000 (which is included in the estimated total establishment cost
referred to above) and is applicable to both new stores and current stores due for revamp.
Design fees by the appointed architects are levied separately and are dependent on the
requirements of landlords and local councils.

In determining the final budget for the restaurant, the project management team will present the
final quotes to the franchisee which will then be confirmed by the Franchisee by signature to the
budget.
It is important to stress at this point that Simply Asia has no objection to Franchisees obtaining
their own quotes from alternative contractors, subject to the ability of such contractors to meet
the required standards. Notwithstanding this, experience has shown that third parties not
accustomed to these kinds of projects usually delay set-up and, consequently, the opening date
of the store. This then has the effect of incurring additional expense on the part of the Franchisee
who is required to cover certain fixed expenses within this time, for example, staff salaries/wages.
This usually erodes any benefit derived from the use of “unknown” contractors.
The project management process is totally transparent and the Franchisee is at liberty to
scrutinize and compare any item at their will. The process is designed with the main objective of
taking some of the pain out of the establishment of a restaurant for the Franchisee through letting
the professionals do what they do best.

PERFORMANCE ESTIMATES
Each store will have a number of its own specific variables, which may include but not be limited
to items such as loan repayment obligations, interest on borrowed funds, location and size of
store, total cost of store, potential market and, MOST OF ALL, the suitability of the operator.
For this reason, only once an application-specific analysis has been concluded will formal
projections be available. Nonetheless, subject to the potential Franchisee’s commitment by way
of the attached application form, the Franchisor shall disclose all information available to them in
an effort to assist the Franchisee in constructing a reasonable cash flow projection, both for their
own use and presentation to a financial institution.
When the time comes to produce such information, we encourage potential Franchisees to make
use of cash flow projection software, available both in retail outlets and from most commercial
banks. This will assist in developing an understanding of the financial impact of the various items.
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SECTION 10:

FINANCIAL PERFORMANCE INDICATIONS

Performance will differ from outlet to outlet but the following figures provide an indication of the typical
performance that may be expected for a new outlet, where the owner funds the set-up costs of the
business.
Note:
These figures represent actual performance by either the franchisor (or a franchisee). There is no
guarantee that you will achieve these figures and nor is it intended that you should rely on them as a
guarantee.
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SECTION 11:

CERTIFICATION AND COOLING OFF PERIOD
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Prior to the execution of a franchise agreement, the Franchisor will ensure that the Franchisee receives:
• The Disclosure Document and the franchise agreement at least 14 (fourteen) days prior to the signing
of the franchise agreement or any other binding document excluding a confidentiality undertaking;
• The booklet “How to Evaluate a Franchise” available from FASA; and
• Copy of the FASA Code of Ethics and Business Practices;
No franchise agreement may be signed earlier than the fifteenth calendar day after the Franchisee has
signed receipt for a copy of the Disclosure Document and the Franchise Agreement.
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SECTION 12:

FASA CODE OF ETHICS AND BUSINESS PRACTICES

Simply Asia is a member of The Franchise Association of South Africa (“FASA). FASA’s code
of ethics and business practices are as follows:

1.

PREAMBLE

1.1

The Franchise Association of Southern Africa (FASA) is an independent body constituted and
paid for by members to ensure that its system of self regulation works in public and membership
interest.

1.2

Subject to its Memorandum and Articles of Association, this code is a FASA guiding document
based as far as possible upon international practice.

1.3

This code can be supplemented by individual codes, which may be determined by the various
member groups. This code, will, however, enjoy preference over individual codes in case of any
conflict and/or difference in interpretation and/or application.

1.4

This code is administered by the FASA Secretariat, the FASA Council and any appointed
committee drawn from FASA members. Powers are vested in the FASA Secretariat, Council and
appointed committees.

1.5

The interpretation of this code is vested in the FASA Secretariat, Council and appointed
committees.

1.6

Recognising the increasing role of franchising in the marketplace and its benefit to members,
FASA believes that franchising must reflect the highest principles and standards of ethics and
fair business practices.

1.7

In an attempt to strengthen compliance, a Franchise Ombudsman can be appointed in future with
delegated and other powers.
If and when appointed, all members will be bound by decision of the Franchise Ombudsman.

2.

PRINCIPLES

2.1

Unless the context clearly indicates otherwise, this code shall apply and bind all members. These
principles and standards reflect the collective beliefs of all members with respect to the manner
in which franchise relationships generally should be established, structured and implemented.

2.2

Developing and applying principles to a wide variety of franchised businesses and services is a
challenging undertaking. For this reason, changes to this code may be issued from time to time
by Faso’s management committee (EXCO) as approved by the FASA Council, which will
immediately become binding upon all members when issued.

2.3

When litigation or arbitration involving the principle issues of dispute in pending, FASA will, as a
general rule, take no further action with respect to the dispute until conclusion of such litigation
of arbitration. No such litigation or arbitration will, however, prevent FASA from taking any
disciplinary or other action against a member not complying with this code and/or FASA’s
Memorandum and Articles of Association.

2.4

Members shall take cognisance and use their best endeavours to comply with any applicable
legislation and/or regulation.

Simply Asia Disclosure Document
Copyright Simply Asia Franchise Holdings (Pty) Ltd

29

2.5

No member shall offer, sell or promote the sale of any franchise, product or service by means of
any explicit or implied representation which is likely to have a tendency to deceive or mislead
prospective purchasers of such franchise, product or service.

2.6

No member shall imitate the trademark, trade name, corporate name, slogan, or other mark of
identification of another business in any manner or form that would have the tendency or capacity
to mislead or deceive.

2.7

The pyramid or chain distribution system is inimical to prospective investors and to the franchise
system of distribution and no member shall engage in any form of pyramid or chain distribution.

2.8

All advertisements shall comply, in letter and spirit, with all application rules, regulations,
directives, guidelines and laws promulgated by any governmental body or agency having
jurisdiction.

2.9

An advertisement containing information or making reference to the investment requirements of
a franchise shall be as detailed as necessary to avoid being misleading in any way and shall be
specific with respect to whether the stated amount(s) is /are partial of the full cost of the franchise,
the items paid for by the stated amount(s), financing requirements and other related costs.

2.10 Without limiting the generality of the aforegoing, all advertisements shall comply in letter and
spirit with the Advertising Standard Authority of South Africa’s code of advertising practice as
amended from time to time.
2.11 Members acknowledge that “Franchise Association of Southern Africa” “FASA” and the “FASA
Logo” have been declared prohibited marks in terms of the Merchandise Marks Act. Only
members in good standing and without limiting the aforegoing, having paid their membership
fees, are entitled to the use of the prohibited marks in any form whatsoever, subject to such
guidelines, rules and regulations issued from time to time by FASA. Despite being a member, no
use of any of the prohibited marks will take place in any form whatsoever in the offering, sale or
promotion of the sale of a franchise not having been approved in writing by FASA, immaterial of
whether or not the member is otherwise a member of FASA.
2.12 At least fourteen (14) calendar days prior to the signing of any franchise agreement or acceptance
of any money, the Franchisor shall provide the prospective Franchisee with a written disclosure
document which shall contain the information set forth in Appendix 1 to this code and such other
information as may be material to the franchise offered. All franchise agreements will contain a
clause referring to the disclosure document and recording that the information therein contained
is, to the best of the Franchisor’s knowledge and belief, true and accurate and that no material
information has been withheld.
2.13 All matters material to the franchise relationship shall be contained in one or more written
agreements, which shall clearly set forth the terms of the relationship and the respective rights
and obligations of the parties.
2.14 A Franchisor shall select and accept those Franchisees who, upon reasonable investigation,
appear to possess the basic skills, education, personal qualities and financial resource adequate
to perform and fulfil the needs and requirements of the franchise. In this regard, a Franchisor
shall not discriminate in the selection process on the basis of race, colour, religion, age, disability
or sex.
A Franchisor may grant Franchisees to some Franchisees on more favourable terms than are
granted to other Franchisees as part of a programme to make franchises more widely available.
2.15 In his own internal management structure, a member will not discriminate on the basis of race,
colour, religion, age, disability or sex. In addition, the member should endeavour to introduce
such presently disadvantaged people into his /her management structure for training and
possible advancement in the member entity.
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2.16 The Franchisor shall encourage and/or provide training designed to help Franchisees improve
their abilities to conduct their franchise. The Franchisee shall likewise encourage and provide
training to and designed to help the Franchisees employees to improve their skills and abilities
to assist the Franchisees to conduct the franchise.
2.17 The Franchisor shall provide reasonable guidance and supervision to the Franchisee over the
business activities relating to the conduct of the franchise for the purpose of safeguarding public
interest and of maintaining the integrity of the entire franchise system. The Franchisee shall
likewise carry similar obligation in respect of the Franchisee employees.
2.18 Fairness and honesty shall characterize all dealings between members. To the extent reasonably
appropriate under the circumstances, a Franchisor shall give note to its Franchisee of any
contractual breach and grant reasonable time to remedy defaults.
2.19 A Franchisor should be conveniently accessible and responsive to communications from
Franchisees, and vice versa, to provide a mechanism by which ideas may be exchanged and
areas of concern discussed for the purpose of improving mutual understanding and reaffirming
mutuality of interest.
2.20 Members shall make every effort to resolve complaints, grievances and disputes between them
with good faith and goodwill through fair and reasonable direct communication and negotiation.
Failing this, complaints, grievances and/or disputes shall be referred to FASA for mediation or
arbitration, subject amongst others to the provisions of 1.7 under the heading PREAMBLE and
2.3 under the heading PRINCIPLES.
2.21 On request from the Franchisee, the Franchisor shall make full disclosure of any form of incentive
he might derive from the Franchisee being bound to deal with certain nominated companies/firms
(i.e. supplier etc.). No franchise agreement may be signed earlier than the fifteenth calendar day
after the Franchisee has signed a receipt for the Disclosure Document and the franchise
agreement.
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SECTION 13:

ANNEXURES

Annexure a
Auditors certificate

Annexure b
Viability statement

Annexure c
Company organogram

Annexure d
Company logo
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Annexure a
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Annexure b
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Annexure c
Company organogram

SIMPLY ASIA
GROUP

SIMPLY ASIA
FRANCHISE
HOLDINGS (PTY)
LTD

SIMPLY ASIA
KITCHEN (PTY)
LTD

HEAD OFFICE AND DIRECTOR OWNED STORES
-

Simply Asia Benmore
Simply Asia Canal Walk
Simply Asia Cape Gate
Simply Asia Durbanville
Simply Asia Garden Route Mall
Simply Asia Norwood
Simply Asia Paddocks
Simply Asia Parktown Quarter
Simply Asia Plattekloof
Simply Asia Somerset Mall
Simply Asia Verdi
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LTD
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Annexure d

COLOUR PALETTE OF SIMPLE ASIA
100 Black
16C
15M
32Y
0K
Pantone 453 c
0C
100M
100Y
0K
Pantone 485 c

STRAP LINE
“Authentic Thai. Made Simple.”

Protection of the above designs have been conducted, there is currently no pending litigation in
relation to them.
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NOTICE IN TERMS OF SECTION 7(2) OF THE CONSUMER PROTECTION ACT
In terms of section (7)(2) of the Consumer Protection Act, a franchisee may cancel a
franchise agreement without cost or penalty within 10 Business Days after signing
such agreement, by giving written notice to the franchisor.

FRANCHISE AGREEMENT
SIMPLY ASIA
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COMPLETION SHEET
1

Franchisee: ………………………………………..
1.1

Physical address of Franchisee: ……………………………………..

1.2

Fax Number of Franchisee: ………………………………..

1.3

Email Address: ………………………………………..

2

Registration No of Franchisee: ………………………………………..

3

Members :
3.1

………………………………………..c/o the address, fax number and
email address nominated by the Franchisee;

3.2

………………………………………..of c/o the address, fax number and
email address nominated by the Franchisee;

3.3

………………………………………..of c/o the address, fax number and
email address nominated by the Franchisee;

4

The Estimated Commencement Date is ………………………………………..The
Commencement Date shall be the actual date upon which the Restaurant
commences trading.

5

The Name of the Franchised Restaurant is SIMPLY ASIA;

6

The Location is ………………………………………..;

7

The Initial Franchise Fee referred to in clause 10 is RN/A excluding VAT;

8

The legal fee referred to in clause 28 is ………………………………………..exclusive
of VAT;

9

The estimated initial working capital as more fully described in paragraph 3 of
Schedule 2………………………………………..exclusive of VAT;

10 The

cost

of

acquiring

the

Restaurant

from

the

previous

owner:

………………………………………..
11 The estimated costs of constructing the Restaurant as contemplated in clause
6……………………………………….. exclusive of VAT;
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12 Total estimated Investment as more fully described in paragraph 4 of
Schedule 2: ………………………………………..exclusive of VAT comprising of the
amounts referred to in paragraphs 7, 8, 9, 10, 10, 15 and 15 (if and to the
extent each of the aforegoing paragraphs are applicable ) of this Completion
Sheet;
13 The Franchisee selected and approved the Location:
Yes

x

No

14 Benefits payable to the Franchisor as at the Signature Date (as referred to in
clause 12.8): N/A;
15 Deployment

Fee

payable

in

terms

of

clause

12.27:

………………………………………..
16 Restaurant Marketing Plan Payment payable in respect of the Restaurant
Marketing Plan (as described in clause 13.9): ………………………………………..
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ADDITIONAL NOTICE IN TERMS OF SECTION 49 OF THE OF THE
CONSUMER PROTECTION ACT: The following provision of this Agreement is
drawn to the attention of the Franchisee and the Members:
1. Clause 4 contains certain acknowledgments of facts by the Franchisee. The
effect of the acknowledgments is that the Franchisor may rely on these
acknowledgements in connection with any dispute that may arise between
the Franchisor and the Franchisee;
2. clause 9.3 is an indemnity given by the Franchisee to the Franchisor in
connection with the operation of the Restaurant. The effect of the indemnity
is that the Franchisee will be obliged to reimburse the Franchisor if a third
party makes a claim against the Franchisor in connection with the affairs of
the Restaurant;
3. Clause 12.23 excludes the Franchisor's liability to the Franchisee in respect of
acts or omissions by the Thai Chefs seconded to the Franchisee by the
Franchisor in terms of this Agreement. The effect of the provisions is that if
the Franchisee suffers damages by virtue of an act or omission by the Thai
Chefs, it may not be entitled to recover those damages from the Franchisor;
4. Clause 17.3 excludes the Franchisor's liability to the Franchisee in respect of
certain types of damages or losses. The effect of the provisions is that if the
Franchisee suffers damages in connection with this Agreement, it may not be
entitled to recover all of the damages suffered by it from the Franchisor;
5. Clause 23.6 excludes the Franchisor's liability to the Franchisee in the
circumstances referred to therein. The effect of the provisions is that if the
Franchisee suffers damages in those circumstances, it may not be entitled to
recover the damages suffered by it from the Franchisor;
6. Clause 27 contains an acknowledgment of fact by the Franchisee. The effect
of the acknowledgment is that the Franchisor may rely on this
acknowledgement in connection with any dispute that may arise between the
Franchisor and the Franchisee.
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FRANCHISE AGREEMENT
1.

PARTIES
The Parties to this Agreement are:
1.1

The Franchisor, being SIMPLY ASIA FRANCHISE HOLDINGS (PTY) LTD

1.2

The Franchisee described on the Completion Sheet

1.3

The Members of the Franchisee, being the directors, shareholders or
members of the Franchisee, or the directors, shareholders or members of any
shareholder of the Franchisee, or any person interested, directly or indirectly
in the Restaurant, as the case may be, as described on the Completion Sheet.

2.

INTERPRETATION
2.1

In this Agreement, unless the context otherwise indicates:
2.1.1

"Agreement" means this franchise agreement;

2.1.2

“Business Day” means any day other than a Saturday, Sunday or
proclaimed public holiday in South Africa;

2.1.3

"Cooling Off Period" means a 10 (ten) Business Day period reckoned
from the Signature Date and as contemplated in section 7(2) of the
CPA;

2.1.4

“Continuing Franchise Fee” means the continuing franchise fee
referred to in clause 10;

2.1.5

“CPA” means the Consumer Protection Act (Act 68 of 2008) (as
amended);

2.1.6

"Disclosure Document" means the disclosure document provided by
the Franchisor to the Franchisee in compliance with the provisions of
Regulation 3(1);

2.1.7

“Franchise” means the non-exclusive franchise granted in terms of
clause 5;
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2.1.8

“Franchisor’s Auditors” means the auditors of the Franchisor from
time to time;

2.1.9

“Initial Franchise Fee” means the initial franchise fee referred to in
clause 10, the amount of which is recorded on the Completion Sheet;

2.1.10 “Landlord” means the landlord in respect of the Location;
2.1.11 “Location” means the premises described on the Completion Sheet or
any substituted premises approved of by the Landlord from time to
time;
2.1.12 "Marketing

Fund

contribution"

means

the

marketing

fund

contribution referred to in clause 13;
2.1.13 “Regulation” means the regulations promulgated from time to time
in terms of the CPA;
2.1.14 “Restaurant” means the Simply Asia restaurant operated by the
Franchisee in terms of this Agreement pursuant to the Franchise
granted in clause 5;
2.1.15 “Signature Date” means the date of last signature hereof.
2.2

Except where this Agreement expressly requires the Franchisor to reasonably
approve or not unreasonably approve or not unreasonably withhold its
approval of any action or request by the Franchisee, the Franchisor has the
absolute right to refuse any request by the Franchisee or to withhold its
approval of any action by the Franchisee. In any cases where the Franchisor
is required to reasonably approve or not unreasonably withheld approval and
it declines to approve or withhold approval, the onus of proving that the
Franchisor in so doing is acting unreasonably shall be on the Franchisee.

2.3

In this Agreement, the headings to the clauses are for convenience only and
do not define, limit, or construe the contents hereof.

2.4

The term "associate" as used in this Agreement is applicable to:
2.4.1

any company which respectively now or in future, directly or indirectly
owns or controls the Franchisor or the Franchisee (as the case may
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be); or
2.4.2

any company which is owned or controlled by the Franchisor or the
Franchisee (as the case may be); or

2.4.3

in the case of the Franchisor, any legal entity that is owned or
controlled by the persons who own or control the Franchisor.

2.5

The Franchisor’s associates as at the Signature Date are set forth on
Schedule 1.

2.6

In this Agreement, words importing the singular shall include the plural, and

vice versa, and words importing the masculine gender shall include the
feminine and neuter genders, and vice versa, and words importing persons
shall include partnerships, trusts and bodies corporate, and vice versa.
2.7

Any reference to a company in this Agreement shall import and include a close
corporation and vice versa.

2.8

Any reference to a shareholder of a company in this Agreement shall import
and include a member of a close corporation and vice versa.

2.9

Any reference in this Agreement to "the Restrainees" shall mean one or more,
as the case may be, of the persons covered by such phrase.

2.10

If two or more persons are at any time the Franchisee hereunder, whether as
partners, joint venturers, or otherwise, their obligations and liabilities to the
Franchisor shall be joint and several.

2.11

References in this Agreement to "Owner" and "transferee" which are
applicable to an individual or individuals shall (unless the context indicates
otherwise) include a reference to:
2.11.1 all shareholders or members of the Franchisee or the transferee; and
2.11.2 if the Franchisee or transferee is owned by a company or close
corporation, the shareholders or members of such company or close
corporation.

2.12

The term "immediate family" as used in this Agreement includes a natural
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person's parents, spouse and children and the spouse's parents.
2.13

Where any reference is made in this Agreement to a shareholder of a company
or member of a close corporation it shall mean a shareholder or member at
any time and from time to time of such company or close corporation during
the currency of this Agreement.

2.14

For the purposes of this Agreement an "establishment" shall include, without
limiting the generality of such term, any business providing food including a
bar, or other outlet supplying alcoholic or non-alcoholic refreshments,
providing or supplying (in addition to alcoholic or non-alcoholic refreshments)
Asian style food to its customers for consumption on or off the premises.

2.15

Words to which a meaning is ascribed in the body of this Agreement shall
bear that meaning (unless the context clearly otherwise indicates) wherever
such words appear thereafter.

2.16

Any reference to this Agreement shall mean and include any schedules or
annexures hereto. In the event of any conflict between any such schedules
or annexures and the main body of this Agreement then the provisions of
such schedules or annexures (unless stated to the contrary in this Agreement)
shall prevail.

2.17

This Agreement shall be governed and interpreted according to the laws of
the Republic of South Africa.

2.18

Any reference in this Agreement to an enactment is to that enactment, as
amended, as at the Signature Date, and as amended or re-enacted or
replaced from time to time (including any regulations, by-laws, orders,
directions, notices and the like made thereunder).

2.19

The expiration or termination of this Agreement shall not affect such of the
provisions of this Agreement as expressly provide that they will operate after
any such expiration or termination or which of necessity must continue to
have effect after such expiration or termination, notwithstanding that the
clauses themselves do not expressly provide for this.

2.20

The rule of construction that this Agreement shall be interpreted against the
party responsible for the drafting or preparation of the agreement, shall not
apply.
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2.21

In this Agreement the word "including" shall mean "including without
limitation or prejudice to the generality of any description, definition, term or
phrase preceding that word", and the word "include" and its derivatives shall
be construed accordingly.

2.22

If any provision in a definition in this Agreement or in the Completion Sheet
is a substantive provision conferring rights or imposing obligations on any
parties, then notwithstanding that it is only in the definition (interpretation)
clause of this Agreement or in the Completion Sheet, effect shall be given to
it as if it were a substantive provision in the body of the Agreement.

2.23

Whenever any person under this Agreement is required to act “as an expert
and not as an arbitrator” (or similar expression) in terms of this Agreement,
then –
2.23.1 subject to any expressed provision to the contrary, the expert shall
determine the quantum for his charges, which shall be paid by the
parties to the dispute in equal shares;
2.23.2 the expert shall be entitled to determine such methods and processes
as he may, in his sole discretion, deem appropriate in the
circumstances, provided that the expert may not adopt any process
which is manifestly biased, unfair or unreasonable;
2.23.3 the expert shall consult with the relevant parties (provided that the
extent of the expert's consultation shall be in his sole discretion) and
shall provide the parties to the dispute suitable opportunity to deliver
written submissions to the expert (if necessary) prior to rendering a
determination, which determination shall be in writing and fully
supported by reasons;
2.23.4 having regard to the sensitivity of any confidential information, the
expert shall be entitled to take advice from any person considered by
him to have expert knowledge with reference to the matter in
question;
2.23.5 the expert shall not be liable for any loss, damage or expense caused
to any party, other than as a result of the expert’s gross negligence
or wilful default; and
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2.23.6 the determination of the expert shall be final and binding (save for
manifest error) on the parties affected thereby.
2.24

The parties acknowledge that certain Latin terms and expressions have been
included in this Agreement and the following meanings (as set out in the
Trilingual Legal Dictionary, Hiemstra Fonin) shall apply :
2.24.1 "domicilia citandi et executandi" – domicile of summons or execution;
2.24.2 "mutatis mutandis" – with the necessary changes (in points of detail);
2.24.3 "vice versa" – the other way round.

3.

RECITALS
3.1

The Franchisor owns Trade Secrets (as hereinafter defined) and knowhow
relating to the design and development of specialised restaurants in distinctive
style each known as a Simply Asia Restaurant pursuant to uniform systems
developed and owned by the Franchisor all of which may be improved, further
developed or otherwise modified by the Franchisor from time to time ("the
System").

3.2

The System has been developed by the Franchisor as a uniform method and
philosophy of operation, customer service, marketing, advertising, promotion,
publicity, technical knowledge and operations relative to the restaurant
business, and in connection therewith, the Franchisor has the right and
authority to use the name "Simply Asia" and other trademarks, trade names,
logos, service marks and trade secrets used in connection therewith (including
those listed on Schedule 1) (collectively "the Trademarks").

3.3

The Franchisor grants to persons who meet the Franchisor's qualifications and
are willing to undertake the investment and effort, franchises to establish and
operate Simply Asia Restaurants at specified locations and licences to use the
Trademarks in connection with the promotion and operation of the
Restaurant.

3.4

The Franchisee is desirous of obtaining a franchise to establish and operate a
Simply Asia Restaurant ("the Restaurant" or the "Simply Asia Restaurant") at
the Location and the Franchisor is willing to grant such a franchise upon the
terms and conditions hereinafter set forth.
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3.5

If the Franchisee is a company each shareholder thereof, or if the Franchisee
is a close corporation each member thereof, or if the Franchisee is a
partnership each partner thereof or if the owner of the Franchisee is a
company or close corporation such company or close corporation and each
shareholder or member thereof, shall (for the purposes set forth herein,
including, but not by way of limitation, clauses 11 and 21) be additional parties
to this Agreement it however being expressly recorded that if any of the said
shareholders, members, partners or body corporate (as the case may be) fails
to sign this Agreement for any reason whatsoever the obligations of the said
shareholders, members, partners or body corporate (as the case may be) who
do sign this Agreement shall be and remain of full force and effect.

4.

ACKNOWLEDGEMENTS
4.1

The Franchisee acknowledges, warrants and represents, as the case may be,
to the Franchisor (including as an inducement to the Franchisor to enter into
this Agreement), as follows:
4.1.1

the Franchisee has read this Agreement and understands and accepts
the terms and conditions contained in this Agreement as being
reasonable and necessary to maintain the Franchisor's standards of
quality and service and the uniformity of those standards at all Simply
Asia Restaurants in order to protect and preserve the goodwill of the
name, reputation of Simply Asia Restaurants and the goodwill of the
Trademarks;

4.1.2

to the extent that the Completion Sheet records the same, the
Franchisee has by its own independent investigations selected or
approved the Location;

4.1.3

the Franchisee has conducted an independent investigation of the
business contemplated by this Agreement and recognises the nature
of the restaurant business may evolve and change over time, that an
investment in the Restaurant involves business risks, and the success
of the venture is primarily dependent upon the business ability and
efforts of the Franchisee;

4.1.4

the Franchisee has not received or relied upon any warranty or
guarantee or representation, expressed or implied, as to the cost of
establishment, turnover, profits, cash flows or success of the business
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venture contemplated by this Agreement save to any extent expressly
recorded in this Agreement or in the Disclosure Document (taking
into account at all times any qualifications and assumptions contained
in this Agreement and the Disclosure Document);
4.1.5

no warranties have been furnished or representations have been
made by the Franchisor, or by its officers, directors, shareholders,
employees, or agents, that are contrary to the terms contained in this
Agreement;

4.1.6

in all of their dealings with the Franchisee, the officers, directors,
employees, and agents of the Franchisor act only in a representative
capacity, not in an individual capacity, and that this Agreement, and
all business dealings between the Franchisee and such individuals as
a result of this Agreement, are solely between Franchisee and the
Franchisor;

4.1.7

regard being had to the Completion Sheet and Schedule 2, the
Franchisee has adequate financial resources to establish and operate
the Restaurant;

4.1.8

the application for the franchise made by the Franchisee to the
Franchisor ("the Application") is true and correct in each and every
respect and the Franchisee has made no incorrect statement therein
or failed to make any statement which would be necessary to be
made in order to make the statements made therein not misleading;

4.1.9

if the Franchisee is a company, close corporation or partnership each
shareholder, member or partner thereof as at the Commencement
Date, has been disclosed in writing to the Franchisor on the
Completion Sheet; and

4.1.10 within seven (7) days of demand by the Franchisor, or failing such
demand on at least one (1) occasion per annum (but not later than
31 December) in each and every year during the currency of this
Agreement, to deliver to the Franchisor a list containing the full
names and addresses of all shareholders or members of the
Franchisee or the names of all the partners of the Franchisee, duly
certified by the auditor, accounting officer or accountant (as the case
may be) of the Franchisee.
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4.2

In the event of the Franchisee being a corporate body, it shall not incorporate
the Trademark or any part thereof or any words the same or similar to "Simply
Asia" in the name of such corporate body. The Members hereby bind
themselves, jointly and severally, to comply with the provisions of this clause
4.2.

5.

GRANT OF FRANCHISE
5.1

The Franchisee has applied for a franchise to establish, own and operate a
Restaurant at the site described as the Location in the Completion Sheet under
the name referred to in the Completion Sheet and such application has been
approved by the Franchisor in reliance upon all of the representations made
therein. Subject to the provisions of this Agreement, the Franchisor hereby
grants to the Franchisee a non-exclusive franchise ("the Franchise") to
operate the Restaurant at and only at the Location (and only under the name
referred to in the Completion Sheet), and to use the System and Trademarks
in the operation thereof (including the said name of the Restaurant), for a
period of 5 (five) years commencing on the Commencement Date unless
sooner terminated, as provided in clause 18 hereof. Termination or expiration
of this Agreement shall constitute a termination or expiration of the Franchise.

5.2

Provided that the Franchisee is in substantial compliance with this Agreement,
the Franchisor will not operate or grant a Franchise for the operation of
another Simply Asia Restaurant within 1 (one) kilometre of the Restaurant
save for any Simply Asia Restaurant :
5.2.1

operating in a food court situated in a self-contained shopping centre;
or

5.3

5.2.2

operating as an in-house canteen facility; or

5.2.3

operating as an outdoor catering facility; or

5.2.4

operating at a trade show or exhibition.

The provisions of clauses 5.1 and 5.2 record the extent of the territorial rights
granted to the Franchisee in terms of this Agreement.

5.4

The Franchisor shall have the right in its sole discretion to:
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5.4.1

manufacture and distribute products authorised for Simply Asia
Restaurants under the Trademarks or other trademarks, service
marks, logos, and commercial symbols through retail food stores and
other channels of distribution, except other restaurants;

5.4.2

grant other franchises for Simply Asia Restaurants at such locations
as the Franchisor, in its sole discretion, deems appropriate subject
only to the territorial rights granted to the Franchisee by this
Agreement.

5.5

The Franchisee agrees that he will at all times, faithfully, honestly, and
diligently perform his obligations hereunder and that he will continuously exert
his best efforts to promote and enhance the business of the Restaurant and
all other restaurants in the Simply Asia Restaurant Group.

5.6

6.

The Franchisee has no right of renewal in terms of this Agreement.

DEVELOPMENT AND OPENING OF THE RESTAURANT
6.1

The Franchisee has leased or will lease the Location for the Restaurant in
terms of a lease agreement (the "Lease Agreement") between the Franchisee
and the landlord of the location ("Landlord") which Lease Agreement is
concluded at the sole risk and for the sole benefit of the Franchisee. It is
recorded that the Landlord may be the Franchisor or an associate of the
Franchisor. Save as otherwise provided on the Completion Sheet, the
Franchisor selected the Location.

6.2

The Franchisee shall cause a Simply Asia Restaurant to be constructed in
accordance with the Franchisor's directions, plans and specifications (such
directions, plans and specifications are hereinafter collectively referred to as
"the Plans").

6.3

The Plans shall be prepared by the Franchisor's architect, and all building work
and modifications shall be at the Franchisee's expense. The Franchisee shall
employ a competent contractor to do all required construction or development
who is approved for such purpose by the Franchisor.

6.4

Approval of a contractor by the Franchisor shall be based upon his reputation
for reliability, the quality of his work and financial responsibility, and such
other factors as the Franchisor reasonably determines are relevant.
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6.5

If the Plans furnished by the Franchisor for the Restaurant are modified by or
for the Franchisee by anyone other than the Franchisor or its architect, the
Franchisee shall submit final, detailed plans and specifications to the
Franchisor for its prior written consent (should the Franchisor approve such
modified Plans, any reference herein after to "the Plans" shall be deemed to
be a reference to such approved modified Plans) before remodeling or
construction is commenced. All remodeling and construction must be in strict
accordance with Plans furnished or approved by the Franchisor.

6.6

The Franchisee agrees to commence such construction or development as
soon as possible and to expeditiously attend to its completion, purchase all
supplies, purchase and attend to the installation of all fixtures and equipment
(which shall include computer hardware and computer software), train all
employees, obtain all required insurance, and licenses and, in general, do all
things necessary so that the Restaurant shall be open for business on the
Estimated Commencement Date or such later date agreed to by the Franchisor
in writing. The Franchisee shall timeously effect payment (to the Franchisor
or any other person) of any costs of and incidental to the establishment of
the Restaurant (it being recorded that the intention of the parties in respect
hereof is, amongst other things, in order to ensure that the Restaurant is
completed and open for business as soon as possible).

6.7

The Franchisee agrees not to permit its management to open the Restaurant
for business until the Franchisor determines that the development has been
completed in accordance with clause 6.2 and that the Restaurant's
management and other personnel as the Franchisor deems requisite, have
completed the Pre-opening Training Program (as contemplated in 7.1) to the
Franchisor's satisfaction. The Restaurant shall be open for business to the
general public as at the Estimated Commencement Date or such other date
as may be agreed to by the Franchisor in writing.

6.8

The Franchisee shall not enter into any agreement of lease in respect of the
Location without the prior written consent of the Franchisor. The Franchisee
shall at all times supply to the Franchisor, forthwith upon request, copies of
all lease and other agreements in existence in respect of the Location from
time to time. The Franchisor shall further be entitled to access to all
information concerning any negotiations in regard to any agreement of lease
in respect of the Location (including any copies of any documents pursuant
to such negotiations). The Franchisee agrees that it shall not be entitled to
open the Restaurant for business until the Franchisor has approved any
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agreement of lease in respect of the Location and that such agreement of
lease is signed prior to such opening of the Restaurant.

7.

TRAINING AND GUIDANCE
7.1

The Franchisor shall furnish to the Franchisee's management and certain
designated employees (“Designated Trainees”) a training programme in the
operation of a Simply Asia Restaurant during such period as the Franchisor
designates prior to the commencement of this Agreement (“Pre-Opening
Training Programme”). The details of the Pre-Opening Training Programme,
the Designated Trainees who must attend and the period of training applicable
to each such Designated Trainee are specified on Schedule 3. The PreOpening Training Programme may take place at the Franchisor's principal
offices, another Simply Asia Restaurant, a Wang Thai restaurant outlet, and/or
at the Restaurant. Each of Designated Trainees must pursue and complete
the Franchisor's training programme to the sole, subjective satisfaction of the
Franchisor. The Franchisor may shorten the periods applicable to the PreOpening Training Programme in its discretion.

7.2

Any general manager of the Restaurant appointed subsequent to the manager
trained pursuant to the Pre-Opening Training Programme must similarly
pursue and complete the Franchisor's training programme to the Franchisor's
sole, subjective satisfaction. If, in the Franchisor's sole opinion, it is
reasonably necessary, the Franchisor will furnish personnel to supervise the
operation of the Restaurant until such training is completed. Supervision of
the operation of the Restaurant during any such period shall be for and on
behalf of the Franchisee, provided that the Franchisor shall only have a duty
to utilize its best efforts and shall not be liable to the Franchisee or its owners
for any debts, losses, or obligations incurred by the Restaurant, or to any
creditor of the Franchisee for any food products, materials, equipment,
fixtures, furnishings, supplies or service purchased by the Restaurant during
such period. The Franchisee shall reimburse the Franchisor upon demand for
all of the Franchisor's direct and indirect costs in connection with such
supervision, including personnel costs, travel and living expenses. The
Franchisor may, at its election, require the Franchisee to replace any
restaurant manager who in the Franchisor's reasonable determination does
not meet the Franchisor's standard for knowledge and performance or who
does not pursue or complete the Franchisor's training programme to the
Franchisor's sole, subjective satisfaction. The Franchisor may require the
Franchisee and/or previously trained and experienced restaurant managers or
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employees to attend periodic refresher courses at locations designated by the
Franchisor and the Franchisee shall procure that such restaurant managers or
employees attend such refresher courses.
7.3

The Franchisee shall be responsible for all travel, accommodation, living
expenses and other costs (including salaries) which he, his restaurant
manager, employees and other personnel incur in connection with PreOpening Training Programme and any subsequent training programme. The
Franchisor shall not be responsible if any employee of the Restaurant fails to
satisfactorily undertake or understand all training provided in terms of this
Agreement or subsequent to such training fails to operate the Restaurant in
a correct and proper manner.

7.4

The Franchisor shall furnish to the Franchisee guidance in connection with:
7.4.1

methods, standards and operating procedures used by Simply Asia
Restaurants;

7.4.2

preparation of food products;

7.4.3

purchasing approved equipment, furnishings, fixtures, signs, food
products, beverages, and supplies;

7.4.4

advertising and promotional programmes;

7.4.5

employee training;

7.4.6

administrative, bookkeeping, accounting, and general operating and
management procedures.

7.5

Such guidance shall, at the discretion of the Franchisor, be furnished from
time to time during the currency of this Agreement in the form of the
Franchisor's operating manuals (the "Operating Manuals"), bulletins, other
written materials, videos, computer software, training aids and/or telephonic
consultations or consultations at the offices of the Franchisor or at the
Restaurant. The cost (which cost shall be determined by the Franchisor in its
discretion from time to time) of the said videos, computer software and
training aids, the acquisition whereof by the Franchisee being compulsory (at
any time during the currency of the Franchise Agreement), shall be payable
by the Franchisee to the Franchisor upon demand.
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7.6

The Franchisor shall advise the Franchisee from time to time of operating
problems at the Restaurant disclosed by reports submitted to or inspections
made by the Franchisor or its representatives. The Franchisor or any of its
employees shall be entitled to be provided with reasonable meals and
beverages, free of any charge, by the Franchisee during the time that any
such persons attend on the Location for any period exceeding 5 (five) hours
for the purposes of providing any form of training and guidance to the
Franchisee or its employees or for marketing and operational purposes in
terms of this Agreement.

7.7

The Franchisor will loan to the Franchisee during the term of the Franchise
one copy of the Operating Manuals (which Operating Manual forms part of
the intellectual property of the Franchisor). The Operating Manuals shall
contain mandatory and suggested instructions, specifications, standards and
operating procedures prescribed from time to time by the Franchisor for
Simply Asia Restaurants and information relative to other obligations of the
Franchisee hereunder and the operation of the Restaurant. The Operating
Manuals may be modified from time to time to reflect changes in the image,
decor, design, format, appearance, methods, standards and specifications
approved for Simply Asia Restaurants. The Franchisee shall comply fully with
all instructions, specifications, standards and operating procedures in the
Operating Manuals (including any modifications thereto from time to time
during the currency of this Agreement). The Franchisee may not at any time
make any unauthorised use or disclosure of or copy any part of the Operating
Manuals and if the Franchisee does so he shall, without prejudice to the
Franchisor's other legal remedies, be liable in respect of each such use,
disclosure or copy, to pay the Franchisor a sum equal to the aggregate of the
royalties due and/or paid by the Franchisee for the previous three (3)
completed months or R10 000,00 (Ten Thousand Rand), whichever is the
greater, as pre-estimated liquidated damages.

7.8

The Franchisor shall, in its sole discretion, be entitled to utilize amounts
received by it from the Franchisee and other Simply Asia franchisees pursuant
to clause 13, in respect of any costs and other expenses relating to the
provision of training and guidance from time to time to the Franchisee and
other Simply Asia franchisees, individually or collectively.

7.9

Any party associated with or representing the Franchisee (including, but not
limited to, any shareholder, member, partner, director, officer, employee,
agent, consultant, manager, trustee, administrator, assignee and investor)
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who fails to satisfactorily undertake or understand all training provided by the
Franchisor pursuant to this Agreement shall not be entitled to make any
decisions of an operational nature on behalf of the Franchisee regarding the
Restaurant.

8.

TRADEMARKS
8.1

The Franchisee acknowledges that his right to use or exploit the Trademarks
is derived solely from this Agreement and is limited to the conduct of business
by the Franchisee pursuant to and in compliance with this Agreement and all
applicable standards, specifications, and operating procedures prescribed by
the Franchisor from time to time during the term of the Franchise. Any
unauthorised use or exploitation of the Trademarks by the Franchisee shall
constitute a material breach of this Agreement. The Franchisee acknowledges
and agrees that all usage or exploitation of the Trademarks by the Franchisee
and any goodwill established thereby shall inure to the exclusive benefit of
the Franchisor and that this Agreement does not confer any goodwill or other
interest in the Trademarks upon the Franchisee (other than the right to use
or exploit the same in connection with the operation of the Restaurant). All
provisions of this Agreement applicable to the Trademarks shall apply to any
additional proprietary trade and service marks and commercial symbols
hereafter authorised for use or exploitation by and licensed to the Franchisee
by the Franchisor.

8.2

Without limiting the generality of the provisions of 8.1, the Franchisee shall
not use or exploit, or permit the usage or exploitation, directly or indirectly,
of any of the Trademarks in any manner whatsoever in respect of any
promotional, advertising or marketing campaign without the prior written
consent of the Franchisor.

8.3

The Franchisee agrees to use the Trademarks as the sole identification of the
Restaurant, provided that the Franchisee shall identify himself as the
independent owner thereof in the manner prescribed by the Franchisor. The
Franchisee shall not use the Trademarks as part of any corporate or trade
name or with any prefix, suffix, or other modifying words, terms, designs, or
symbols (other than logos licensed to the Franchisee hereunder) or in any
modified form, nor may the Franchisee use any Trademarks in connection
with the performance or sale of any unauthorized services or products or in
any other manner not expressly authorised in writing by the Franchisor. The
Franchisee agrees to prominently use and/or display products and other
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supplies and packaging materials designated by the Franchisor and in
connection with advertising and marketing materials all Trademarks shall be
displayed in the manner prescribed by the Franchisor. The Franchisee agrees
to give such notices of trade and service marks registrations as the Franchisor
specifies and from time to time to enter into and procure registration at his
cost of such Registered User Agreements as may be required by the
Franchisor.
8.4

The Franchisee shall immediately notify the Franchisor of any apparent
infringement of or challenge to the Franchisee's use of the Trademarks, or
claim by any person of any rights in the Trademarks, and the Franchisee shall
not communicate with any person other than the Franchisor and its attorneys
in connection with any such infringement, challenge, or claim. The Franchisor
shall have sole discretion to take such action as it deems appropriate and the
right to exclusively control any litigation or other proceeding arising out of any
such infringement, challenge, or claim or otherwise relating to any Trademark.
The Franchisee agrees to execute any and all instruments and documents,
render such assistance and do such acts and things as may in the opinion of
the Franchisor's legal advisors, be necessary or advisable to protect and
maintain the interests of the Franchisor in the Trademarks.

8.5

If it becomes advisable at any time in the Franchisor's sole discretion for the
Franchisor and/or the Franchisee to modify or discontinue use of any
Trademark, and/or use one or more additional or substitute trade or service
marks, the Franchisee agrees to comply with the Franchisor's directions to
modify or otherwise discontinue the use of such Trademark within a
reasonable time after notice thereof by the Franchisor. The Franchisor shall
not be obligated to compensate the Franchisee for any costs incurred by the
Franchisee in connection with any such additional, modified, discontinued or
substitute trade or service mark.

8.6

The Franchisee shall comply with any registration requirements prescribed in
the CPA in connection with its use of the Trademarks in its trading name and
furnish the Franchisor with proof thereof on request.

9.

RELATIONSHIP OF PARTIES AND INDEMNIFICATION
9.1

It is understood and agreed by the parties hereto that this Agreement does
not create a fiduciary relationship between them, that the Franchisor and the
Franchisee shall be independent contractors, and that nothing in this
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Agreement is intended to make either party a general or special agent, joint
venturer, partner, or employee of the other for any purpose. The Franchisee
shall conspicuously identify himself in all dealings with customers, suppliers,
public officials, and others as the owner of the Restaurant under a franchise
with the Franchisor and shall place such other notices of independent
ownership on such forms, business cards, stationery, advertising and other
materials as the Franchisor may require from time to time.
9.2

The Franchisee shall not employ any of the Trademarks in signing any
contract, cheque, purchase agreement, negotiable instrument or other legal
obligation, application for any license or permit, or in a manner that may result
in liability of the Franchisor for any indebtedness or obligation of the
Franchisee. Neither the Franchisor nor the Franchisee shall make any express
or implied agreements, warranties, guarantees or representations or incur any
debt in the name of or on behalf of the other or represent that their
relationship is other than Franchisor and Franchisee and neither the
Franchisor nor the Franchisee shall be liable by or have any liability under any
agreements or representations made by the other that are not expressly
authorised hereunder, nor shall the Franchisor be liable for any damages to
any person or party directly or indirectly arising out of the operation of the
Restaurant, or the Franchisee's business authorised by or conducted pursuant
to the Franchise, whether caused by the Franchisee's negligent or wilful
action, failure to act or any other cause of whatsoever nature.

9.3

The Franchisee indemnifies and holds the Franchisor, its shareholders,
directors, officers, employees, agents, and assignees harmless against any
liability for any claims arising out of the operation of the Restaurant. For
purposes of this indemnification "claims" shall mean and include all
obligations, including tax in connection with sales made or business conducted
by the Franchisee or payments to the Franchisor pursuant to this Agreement,
actual and consequential damages and costs reasonably incurred in the
defence of any claim against the Franchisor, such as, by way of illustration,
but not limitation, accountants', attorneys' and expert witness fees, costs of
investigation and other litigation expenses and travel and living expenses.
The Franchisor shall have the right to defend any such claim against it. This
indemnity shall continue in full force and effect subsequent to and
notwithstanding the expiration of termination of this Agreement.
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10.

FEES
10.1

In consideration for the grant of the Franchise in terms of this Agreement,
the Franchisee agrees to pay to the Franchisor the Initial Franchise Fee in the
amount set out in the Completion Sheet which fee shall be payable to the
Franchisor by not later than the Signature Date. Upon the expiry of the
Cooling Off Period, the Initial Franchise Fee shall be fully earned by the
Franchisor and, to the maximum extent permitted in law, is nonrefundable for
any reason whatsoever. Pending the said entitlement of the Franchisor to
payment of the Initial Franchise Fee, such amount shall be deposited into a
separate banking account of the Franchisor and otherwise dealt with
(including in respect of any right of repayment thereof) in accordance with
the CPA and the Regulations.

10.2

With effect from the Commencement Date, notwithstanding the Signature
Date, the Franchisee shall pay to the Franchisor on or before the seventh day
of each calendar month during each and every month of the currency of this
Agreement a Continuing Franchise Fee in the amount of 7% (seven percent)
of the Net Sales of the Restaurant (as hereinafter defined) for the preceding
calendar month.

10.3

As used in this Agreement, the term "Net Sales" shall mean and include all
sales by the Restaurant of food products and beverages, promotional
products, and all other products and services of the Restaurant, whether or
not identified by the Trademarks and whether consumed on or off the
Location, less tax collected from customers and paid to the Receiver of
Revenue, provided any such taxes payable to the Receiver of Revenue that
are discharged by way of set off against taxes paid by the Franchisee in
respect of goods and services acquired by the Franchisee, shall for the
purposes hereof, be deemed to have been paid to the Receiver of Revenue.

10.4

The Initial Franchise Fee, Continuing Franchise Fees, Marketing Fund
contributions (as defined in clause 13 below), amounts due for purchases by
the Franchisee from the Franchisor or its associates in terms of this Agreement
or otherwise , and any and all other amounts, fees or charges of whatsoever
nature which the Franchisee owes to the Franchisor or its associates in terms
of this Agreement or otherwise shall bear interest thereon at 2% (two
percent) above Prime Rate (as defined below), which interest shall be payable
from the due date to the actual date of payment.

The Franchisee

acknowledges that this clause shall not constitute the Franchisor's agreement
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to accept such payments after same are due or a commitment by the
Franchisor to extend credit to, or otherwise finance the Franchisee's operation
of, the Restaurant. For the purposes hereof, "Prime Rate" shall mean the
publicly quoted basic rate of interest per annum from time to time (as certified
by any officer of the Franchisor's bankers whose appointment and authority
it shall not be necessary to prove and which certification shall be final and
binding on the parties) at which the Franchisor's bankers lend money in South
African Rand on unsecured overdraft to first class corporate borrowers in
general on the basis of such interest being compounded monthly in arrear
and calculated on a 365 (Three Hundred and Sixty Five) day year factor,
irrespective of whether or not the year is a leap year.
10.5

The Franchisee shall, if requested at any time by the Franchisor, execute
promptly any and all agreements and authorisations and supply all or any
information necessary to provide for the automatic transfer of the Continuing
Franchise Fees and/or Marketing Fund contributions due from time to time in
terms of this Agreement, by electronic or other means, at the Franchisee’s
cost, from the Franchisee’s bank account to the Franchisor’s account at the
bank designated by the Franchisor from time to time. The Franchisee shall do
everything to ensure that all such payments will be received by due date by
the Franchisor’s bankers.

10.6

All amounts payable to the Franchisor (or any associate of the Franchisor)
under this Agreement or otherwise shall :
10.6.1 be paid on due date by the Franchisee; and
10.6.2 be paid without deduction or set-off of any kind being applied by the
Franchisee.

10.7

Any requisite payment or report not actually received by the Franchisor during
regular business hours on the due date thereof shall be deemed to be a
material breach of this Agreement.

10.8

It is recorded that all amounts payable by the Franchisee to the Franchisor or
to any third party during the currency of this Agreement excludes ValueAdded Tax ("VAT"). In the circumstances, the Franchisee shall be liable for
payment of any VAT levied in terms of the Value-Added Tax Act 89 of 1991
(or any statutory modification or re-enactment thereof) in respect of all
amounts payable by the Franchisee to the Franchisor or to any other party in
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terms of this Agreement. The Franchisee shall effect payment of such VAT
simultaneously with payment of any amount payable by the Franchisee to the
Franchisor or any third party (as the case may be) in terms of this Agreement.
In order, for purposes of VAT, to avoid the issuing of separate tax invoices in
respect of all payments due to the Franchisor by the Franchisee in terms of
this Agreement without the Franchisee losing any entitlement to a VAT input
credit, it is recorded that the VAT registration number of the Franchisor is
4750139424 and that the Franchisor's address is c/o Unit 18, Aukland Park,
Auckland Street, Paarden Eiland, Cape Town. The Franchisor shall advise the
Franchisee forthwith in the event of any alterations to the said VAT
registration number or its said address.

11.

TRADE SECRETS
11.1

The Franchisor possesses certain confidential and proprietary information
(including financial, marketing and strategic information), know-how,
strategies and other information not readily available in the ordinary course
of business to a competitor of the Franchisor consisting of methods of
preparation and service, including recipes and formulas of food products sold
at Simply Asia Restaurants, knowledge of sales and profit performance at any
one or more Simply Asia Restaurants, knowledge of test programmes,
concepts or results relating to new menu items, food preparation and service
methods and advertising and promotional programmes, sources of food
products and suppliers of equipment, advertising, promotion and marketing
techniques, the selection and training of restaurant managers and in general,
methods,

techniques,

formulas,

formats,

specifications,

procedures,

information systems and knowledge in the operation and franchising of Simply
Asia Restaurants. All or any of the aforegoing are hereinafter referred to as
"Trade Secrets" it being recorded for the purposes of Regulation 2(3)(i) that
the Trade Secrets constitute intellectual property owned by the Franchisor.
The Franchisor will disclose the Trade Secrets to the Franchisee in furnishing
him with plans for the Restaurant, in furnishing him with the Operating
Manuals, by providing guidance and assistance to the Franchisee hereunder
in connection with site selection and in the performance of the Franchisor's
other obligations and the exercise of its other rights under this Agreement.
11.2

The Franchisee and the Members (collectively referred to as "the
Restrainees"), each acknowledge and agree that :
11.2.1 they will not acquire an interest in the Trade Secrets other than the
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right to utilise them in the development and operation of the
Restaurant during the term of this Agreement; and
11.2.2 the use or duplication of the Trade Secrets in any other business will
constitute an unfair competition and a material breach of this
Agreement; and
11.2.3 the Trade Secrets are the Franchisor's property and are disclosed to
the Restrainees solely on the condition that each of the Restrainees
hereby agree and undertake that during the term of this Agreement
and at all times thereafter each of them:
11.2.3.1

will not use the Trade Secrets in any other business or
capacity;

11.2.3.2

will maintain the absolute confidentiality of the Trade
Secrets;

11.2.3.3

will not make unauthorized copies of any portions of the
Trade Secrets disclosed in written form, including without
limitation, any plans, the Operating Manuals, circulars
supplements and additions thereto; and

11.2.3.4

will operate and implement all reasonable procedures
prescribed from time to time by the Franchisor to prevent
the unauthorized use and disclosure of the Trade Secrets,
including without limitation restrictions on disclosure
thereof to employees of the Franchisee and the use of
non-disclosure

and

non-competition

clauses

as

prescribed by the Franchisor in employment agreements
with employees who have access to the Trade Secrets.
Executed copies of such agreement shall be promptly
delivered to the Franchisor if the Franchisor so requires.
11.3

The Franchisee and the Members ("the Restrainees") each acknowledge and
agree that the Franchisor would be unable to protect the Trade Secrets
against unauthorized use or disclosure and would be unable to encourage a
free exchange of ideas and information among owners of Simply Asia
Restaurants if any of the Restrainees was permitted to hold an interest in any
competitive business, as described below.
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acknowledge that the Franchisor has granted the rights to the Franchisee
herein set forth in consideration of, and in reliance upon, the Franchisee's
agreement to deal exclusively with the Franchisor. Therefore, during the
entire term of this Agreement, anywhere in the Republic of South Africa ("the
Territory"), each of the Restrainees hereby undertake and warrant in favour
of the Franchisor that he shall not directly or indirectly:
11.3.1 carry on; or
11.3.2 be engaged or concerned or interested in or employed by; or
11.3.3 solicit business for; or
11.3.4 be a proprietor of or director, shareholder, member or partner in; or
11.3.5 act

as

a

consultant,

trustee,

manager,

employee,

agent,

representative, administrator, partner, advisor, officer or in any other
like capacity to; or
11.3.6 render any service (gratuitously or otherwise) to; or
11.3.7 lend or advance, or bind himself/themselves as surety for, any sum
of money or assist financially;
any business, company, close corporation, partnership, trust, person, body
corporate, association or other legal or business entity (incorporated or
unincorporated) which, within the Territory, conducts, licenses or franchises
any restaurant or establishment:
11.3.8 that predominantly specialises in the preparation and/ or cooking
and/or sale of Asian food for consumption on or off the premises;
and/or
11.3.9 that predominantly specialises in the preparation and/ or cooking
and/or sale of food in the Thai style or tradition of cooking for
consumption on or off the premises; and/or
11.3.10 that is similar or has a similar appearance or image or format or
design or layout or decor or colour scheme or menu, or any
combination thereof, to any Simply Asia Restaurant in operation or
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under construction during the currency of this Agreement; and/or
11.3.11 that is similar in design or uses methods similar to, or is likely to
cause confusion with or create the impression of, a Simply Asia
Restaurant or that of a restaurant which is affiliated to or associated
with the Simply Asia Group of restaurants.
11.4

Each of the Restrainees jointly and severally undertake and warrant in favour
of the Franchisor that they will use their best endeavours to procure that any
person as contemplated in clause 1.3 who for any reason whatsoever is not a
signatory to this Agreement shall be and remain bound by all the provisions
of clause 11.3.

11.5

The restrictions in terms of clause 11.3 shall not apply to ownership of shares
in companies listed on any recognized stock exchange or to ownership of
other Simply Asia Restaurants or to ownership by any Restrainees of any
interest in one or more restaurants, provided that ownership of any such
shares or ownership or interest in any such other Simply Asia Restaurants or
other restaurants were owned by such Restrainees as at Signature Date and
written disclosure thereof was made to the Franchisor prior to Signature Date.

11.6

The provisions of clauses 21.5 and 21.6 shall apply mutatis mutandis to the
restraint undertakings furnished in this clause 11.

12.

RESTAURANT IMAGE AND OPERATING STANDARDS
12.1

The Franchisee agrees:
12.1.1 that neither the Restaurant nor the Location will be used for any
purpose other than the operation of the Restaurant in compliance
with this Agreement;
12.1.2 to maintain the condition and appearance of the Restaurant and the
Location in accordance with the standards of the Franchisor and
consistent with the image of a Simply Asia Restaurant as a clean,
sanitary, attractive and efficiently operated restaurant offering high
quality food and beverages and courteous and helpful service;
12.1.3 to effect such maintenance of the Restaurant and the Location as is
required by the Franchisor from time to time to maintain such
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condition, appearance, and efficient operation, including without
limitation:
12.1.3.1

continuous and thorough cleaning and sanitation of the
interior and exterior of the Restaurant;

12.1.3.2

interior and exterior repair of the Restaurant;

12.1.3.3

maintenance of equipment at peak performance;

12.1.3.4

replacement or upgrading of worn out or obsolete
improvements, fixtures, furnishings, equipment (which
shall include computer hardware and computer software)
and

signs

with

approved

improvements,

fixtures,

furnishings, equipment and signs;
12.1.3.5

periodic painting and decorating;

12.1.4 to upgrade and/or refurbish the Restaurant at reasonable intervals
determined by the Franchisor to reflect changes in the image, design,
format, or operation of Simply Asia Restaurants introduced by the
Franchisor from time to time and required of new Simply Asia
Restaurant franchisees subject to approval by the Franchisor of
detailed plans and specifications for all construction, repair or
refixturing in connection with such upgrading or remodeling mutatis

mutandis in accordance with clauses 6.3, 6.4 and 6.5;
12.1.5 to place or display at the Restaurant (interior or exterior) only such
signs, emblems, lettering, logos and display only such advertising
material that are from time to time approved in writing by the
Franchisor;
12.1.6 to play only pre-recorded music approved of from time to time in
writing by the Franchisor;
12.1.7 not to allow any other form of entertainment (including television and
live music) without the Franchisor's prior written consent.
12.2

If the Franchisee does not maintain the condition and appearance of the
Restaurant as herein required, the Franchisor may (in its sole discretion),
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upon not less than fifteen (15) days written notice to the Franchisee, repair,
remodel, upgrade, paint, decorate or replace the whole or any part of the
Restaurant including any fixtures, equipment or signs therein. The Franchisee
shall pay for all the costs of and incidental to the aforegoing upon demand
therefor by the Franchisor.
12.3

The Franchisee shall not make any material replacements of or alterations to
the Restaurant, improvements, layout, fixtures and furnishing, signs,
equipment or appearance of the Restaurant as originally developed without
the prior written approval by the Franchisor.

12.4

The Franchisee shall not install or have installed any vending machines, video
games, or similar devices without the prior written approval of the Franchisor.

12.5

The Franchisee acknowledges that the reputation and goodwill of Simply Asia
Restaurants are based upon, and can be maintained only by, the sale of
distinctive, high quality food products, beverages and promotional products
including exclusive sauces, bastings, salad dressings, juices, clothing and
other promotional products and the presentation and packaging of such
products in an attractive manner. The Franchisee therefore agrees that the
Restaurant will conform to the Franchisor's specifications and quality
standards and purchase from distributors and suppliers designated or
approved by the Franchisor (which may include the Franchisor or any
associate of the Franchisor), all food products, beverages, ingredients,
flavourings and garnishes used in the preparation of food products and
beverages, menus, containers, cartons, bags, boxes, place mats, serviettes,
other paper and plastic goods, packaging supplies and other materials. In
the event of any of the aforesaid products, promotional materials, beverages
and the like being supplied by the Franchisor or its associate(s), the
Franchisee shall abide by the terms and conditions (including as to payment,
the provision of security (including a cash deposit where requested), collection
and delivery) adopted by the Franchisor or its associate(s) from time to time
in respect of the supply of such said products, promotional materials,
beverages and the like. When purchasing any products from any distributors
or suppliers approved by the Franchisor, the Franchisee shall purchase directly
from such distributor or supplier for its own account and nothing herein
contained shall constitute the Franchisor as being an agent for the Franchisee
in relation to any such purchase.

12.6

In approving distributors and suppliers for the Restaurant, the Franchisor may
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take into consideration such factors as price of products or supplies,
availability thereof, and reliability of the distributor or other supplier and
advertising support given by such distributor or supplier.
12.7

The Franchisee shall not directly or indirectly sell or supply (whether for
money or other consideration) to other franchisees of the Franchisor, any of
the products and supplies purchased by it from the approved distributors or
suppliers.

12.8

In terms of the CPA, it is provided that the Franchisor shall not be entitled to
receive any direct or indirect benefit or compensation (“Benefit”) from any
third party supplier (“suppliers”) to the Franchisee in connection with the
supply by those suppliers of goods and services to Simply Asia franchisees or
the franchise system unless such benefit or compensation is disclosed in this
Agreement together with an explanation of how such benefit will be applied.
In this regard :
12.8.1 the Franchisor may make disclosure to the Franchisee of any such
Benefit

in this Agreement or the Disclosure Document or the

Operating Manuals;
12.8.2 the Franchisee is advised that the Franchisor has negotiated (in which
event same is disclosed on the Completion Sheet) or may in future
negotiate to receive Benefits from suppliers; and
12.8.3 the Benefit shall be applied by the Franchisor for its own purposes
save to the extent expressly provided otherwise in this Agreement or
the Disclosure Document or the Operating Manuals.
12.9

The Franchisee shall offer all food items and beverages approved by the
Franchisor. If the Franchisee desires to add items to or delete items to be
sold at or by the Restaurant, he must first obtain the prior written approval
of the Franchisor. The Franchisor requires such approval of new items to
assure itself that such items are of the type and quality approved for Simply
Asia Restaurants and are consistent with the image and format of Simply Asia
Restaurants. The Franchisee agrees that he will not, without prior written
approval by the Franchisor, offer any food products or beverages or any
services or other products that are not authorised by the Franchisor for Simply
Asia Restaurants. The Franchisee shall if so required by the Franchisor apply
for a license to enable it to sell beer, wine or other alcoholic beverages at the
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Restaurant.
12.10 The Franchisee shall not undertake deliveries of any food items and beverages
without the Franchisor's prior written consent, which the Franchisor may in
its sole discretion withdraw at any time.
12.11 The Franchisee shall not offer or undertake any form of promotions or specials
(including liquor promotions) without the prior written consent of the
Franchisor.
12.12 The Franchisee acknowledges that all food items and beverages sold in the
Restaurant is intended for consumption by customers of the Restaurant
(either within the Restaurant or by way of take-aways).
12.13 The Franchisee acknowledges that each and every detail of the appearance,
layout, decor, food products, beverages, paper and plastic goods, packaging,
materials, and supplies utilised, service offered, and operation of the
Restaurant is important to the Franchisor and other owners of Simply Asia
Restaurants.

The Franchisee agrees to comply with all mandatory

specifications, standards and operating procedures relating to:
12.13.1

type, quality, purity, taste, portions, weight and/or dimensions,
ingredients, uniformity and manner of preparation and sale of
food products and beverages sold by the Restaurant;

12.13.2 layout, decor and colour scheme of the Restaurant;
12.13.3 building design and building materials;
12.13.4 appearance and dress of employees;
12.13.5

appearance, cleanliness, sanitation, standards of services,
security procedures and operating of the Restaurant;

12.13.6

submission of requests for approval of food products and
beverages, materials, supplies distributors and suppliers;

12.13.7

hours and days during which the Restaurant will be open for
business;
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12.13.8

crime prevention procedures and programmes prescribed by the
Franchisor;

12.13.9

packaging, promotional, advertising and marketing materials
and activities;

12.13.10

the installation, maintenance and replacement, to the extent
necessary from time to time, of such computer hardware and
computer software as may be required by the Franchisor for the
conduct of the Restaurant.

12.14 The Franchisee acknowledges and agrees that mandatory specifications,
standards and operating procedures, which in the sole discretion of the
Franchisor may become necessary and desirable from time to time, may be
prescribed from time to time by the Franchisor in the Operating Manuals or
otherwise communicated to the Franchisee in writing. Any reference thereto
in this Agreement shall include all such mandatory specifications, standards
and operating procedures.

The Operating Manuals and any other

specifications, standards and operating procedures communicated in writing
to the Franchisee shall be deemed to form part of this Agreement and shall
be binding upon and implemented by the Franchisee.
12.15 The Franchisee shall purchase and install and maintain and upgrade from time
to time such electronic communications (including such communication
equipment necessary to beneficially utilise such electronic communications),
satellite links and computer equipment, including a facsimile machine,
modem, computerised cash register, telephone, digital, DSL and ISDN Lines)
as the Franchisor may from time to time require.

The Franchisee shall

transmit to the Franchisor by way of such communication and computer
equipment, any information in relation to the conduct of the Restaurant as is
requested by the Franchisor (including on an ongoing or "real time" basis, all
transactions conducted at the Restaurant).

The Franchisor shall be

entitled to retain and utilise any such information for the
beneficial conduct of the Restaurant and its franchisees
generally.
12.16 Subject to the terms of the Franchisee's Lease Agreement, the Restaurant
shall be open on the days and hours specified in the Operating Manuals unless
the Franchisor approves other or additional hours recommended by the
Franchisee.
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12.17 The Franchisee shall secure and maintain in force in its name all required
licenses (including a liquor license where applicable), permits and certificates
relating to the operation of the Restaurant and shall, if so required by the
Franchisor, transmit copies of all such licenses, certificates, and permits to the
Franchisor within ten (10) days of their receipt by the Franchisee.

The

Franchisee shall operate the Restaurant in full compliance with all applicable
laws, ordinances and regulations relating to labour laws, occupational
hazards,

health,

workmen's

compensation

insurance,

unemployment

insurance and payment of all taxes, imposts and levies. All marketing by the
Franchisee shall be factual, ethical and in good taste in the judgment of the
Franchisor and shall be subject to the Franchisor's written approval. The
Franchisee and the Members shall in all dealings with its customers, suppliers,
the Franchisor and the public adhere to the highest standards of honesty,
integrity, fair dealing, and ethical conduct. The Franchisee agrees to refrain
from any business or advertising practice which, in the sole subjective opinion
of the Franchisor, may be injurious to the business of the Franchisor and the
goodwill associated with the Trademarks and other Simply Asia Restaurants.
Within ten (10) days of the receipt by the Franchisee of any report from any
health department or other comparable agency, the Franchisee shall forthwith
post a copy of such report to the Franchisor. The Franchisee shall notify the
Franchisor in writing within three (3) days of the commencement of any action
or proceeding and of the issue of any summons, interdict, writ or order of any
court or other quasi judicial body, which may adversely affect the operation
or financial condition of the Franchisee or the Restaurant or of any notice of
breach of any law, ordinance, or regulation relating to health or sanitation.
12.18 The Franchisee shall remain in effective control of the Restaurant and shall
not permit any person other than a properly trained manager to control the
Restaurant without the prior written consent of the Franchisor.
12.19 The Franchisee shall not employ, without the prior written permission of the
Franchisor, any person who has during a period of six (6) months prior to
commencement of such intended employment been employed by the
Franchisor or any other franchisee.
12.20 The Franchisee shall continuously and strictly carry out and enforce all
security measures and purchase such security equipment as specified from
time to time by the Franchisor.
12.21 The Franchisee shall hire all employees of the Restaurant, be exclusively
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responsible for all obligations arising out of their employment and (except as
set forth in 7.2 and 12.22) for the proper training of such employees in the
operation of the Restaurant, provided that, without prejudice to the rights of
the Franchisor in terms of clause 12.22, any person to be employed in any
specialist category in the Restaurant (as determined by the Franchisor), shall
be subject to the prior written approval of the Franchisor, and, the Franchisee
shall not employ and/or appoint such person/s if the Franchisor fails to
approve thereof. In the event of the Franchisor not approving any such
person/s herein contemplated, then the Franchisor shall be entitled (but not
obliged) to itself nominate a person/s to be so employed or to second a
member of its own/another franchisee's staff to fulfill the required function
until such time as the Franchisee is able to locate a person acceptable to the
Franchisor.
12.22 The Franchisee agrees that in order to procure that the customers of the
Restaurant experience an authentic Asian, and specifically Thai, eating
experience at Simply Asia Restaurants, the kitchen at the Restaurant shall at
all material times (including but not limited to peak dinner and lunch times)
be operated by Thai Chefs ("Thai Chefs") procured by the Franchisor or an
associate of the Franchisor (any reference in this clause 12.22 to the
Franchisor shall be deemed to include a reference to the Franchisor's
associate if applicable) and further on the following basis:
12.22.1 the Thai Chefs shall be employed by the Franchisor but shall be
seconded on a temporary basis to the Restaurant;
12.22.2 the Franchisee shall reimburse the Franchisor in respect of the gross
salary and other benefits (collectively referred to as "Cost to
Company Amount"), payable by the Franchisor to the Thai Chefs
seconded to the Restaurant from time in time;
12.22.3 the Franchisor shall, prior to the secondment of the Thai Chefs from
time to time, disclose to the Franchisee what the monthly Cost to
Company Amount will be in respect of such Thai Chefs;
12.22.4 the Cost to Company Amount will be reasonable and commensurate
with the level of skill and expertise of the Thai Chef in question;
12.22.5 the Cost to Company Amount will be denominated in Thai Bhat but
payable by the Franchisee to the Franchisor in South African Rands.
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Accordingly

the

Franchisee

acknowledges

and

agrees

that

fluctuations in exchange rates shall result in an increase or decrease
(as the case may be) in the South African Rand equivalent of the Cost
to Company Amount.

The Rand value of the Cost to Company

Amount shall be calculated as follows each month:
12.22.5.1 in order to pay the Thai Chefs the Cost to Company
Amount payable to them each month, in Thai Bhat, the
Franchisor is obliged to first purchase US Dollars with
South African Rands and then use those US Dollars to
purchase Thai Bhat;
12.22.5.2 on the 15th day of each calendar month, or if the 15th is
not a Business Day, then the next Business Day
("Conversion Date"), the Thai Bhat Cost to Company
Amount shall be converted into US Dollars, and the US
Dollar amount arising from such conversion shall be
converted into South African Rands. For purposes hereof,
the applicable exchange rate for each of the aforesaid
conversions shall be the prevailing selling spot rate of
exchange on the Business Day immediately preceding the
Conversion Date. Such rate of exchange shall, in the
event of a dispute, be the selling spot rate of exchange
as determined by any officer of the Franchisor’s bank
from time to time. The determination by any such officer
aforesaid (whose status, appointment and authority shall
not be necessary to prove) shall be final and binding on
the parties;
12.22.5.3 the South African Rand value of the Cost to Company
Amount determined aforesaid shall be invoiced to the
Franchisee on the Conversion Date and payable in terms
of clause 12.22.9;
12.22.5.4 the Franchisor shall bear the risk or receive the benefit if
the actual exchange rate applicable when the Franchisor
acquires foreign exchange to pay the Thai Chefs (and
which shall occur after payment by the Franchisee to the
Franchisor of the amount invoiced to the Franchisee)
differs from the rate used to calculate the South African
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Rand value of the Cost to Company Amount invoiced to
the Franchisee by the Franchisor;
12.22.6 the Cost to Company Amount shall be determined on the basis of a
62 (sixty two) hour work week. Such 62 (sixty two) hour work week
includes a lunch hour or other break from work stipulated in terms of
the Basic Conditions of Employment Act;
12.22.7 any working hours over and above those stipulated in clause 12.22.6
shall be charged by the Franchisor to the Franchisee at an hourly
rate, which hourly rate shall be determined by dividing the then
applicable weekly basic salary of the Thai Chef by 62 (sixty two)
("Additional Cost"). Additional Costs shall be calculated monthly in
arrears and invoiced together with the Cost to Company Amount.
The provisions of clause 12.22.5 shall apply mutatis mutandis to the
Additional Cost;
12.22.8 the Franchisee shall furthermore reimburse the Franchisor in respect
of the actual cost incurred by the Franchisor in connection with the
expenses referred to on Schedule 4 ("Miscellaneous Costs") and
which Miscellaneous Costs are expenses directly or indirectly incurred
by the Franchisor in connection with the recruitment, employment
and maintenance of the Thai Chefs. Where the Miscellaneous Costs
are once-off expenses incurred by the Franchisor, then such
Miscellaneous Costs shall be recovered in equal installments over the
anticipated period of the secondment (or the remaining period as the
case may be).

Where the Miscellaneous Costs are recurring

expenses, then such Miscellaneous Costs shall be recovered from the
Franchisee on the same basis they are incurred by the Franchisor.
The Franchisor shall be entitled at its election:
12.22.8.1 to recover the Miscellaneous Costs on the basis that such
recovery is limited to the Miscellaneous Costs specifically
applicable to the Thai Chefs seconded to the Franchisee;
or
12.22.8.2 to recover the Miscellaneous Costs on the basis that all
Simply Asia franchisees (including the Franchisee) shall
contribute equally to all of the Miscellaneous Costs
incurred in respect of all the Thai Chefs in the employ of
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the Franchisor from time to time; or
12.22.8.3 to recover some of the Miscellaneous Costs on the basis
set forth in clause 12.22.8.1 and some on the basis set
out in clause 12.22.8.2 provided that all Simply Asia
franchisee's shall be treated the same in this regard;
12.22.9 the Cost to Company Amount, the Additional Cost (if applicable) and
the Miscellaneous Costs shall be payable by the Franchisee to the
Franchisor monthly in advance and without deduction or set off on or
before the 22nd day of each month. By way of illustration, the Cost
to Company Amount payable by the Franchisor to the Thai Chef in
February shall be reimbursed by the Franchisee to the Franchisor by
the 22nd of February;
12.22.10

the Franchisor may, at its election, require the Franchisee to pay
any or all of the Cost to Company Amount and/or the Additional
Costs and/or the Miscellaneous Costs directly to the Thai Chefs
and/or to the provider of any other goods or services to or in
connection with the Thai Chefs and if the Franchisee fails to
make any such payment after being requested to the
Franchisor, such failure will constitute a breach of this
Agreement;

12.22.11

the Franchisor shall be entitled at any time, in its discretion, to
increase or decrease the Thai Bhat Cost to Company Amount,
provided that the Franchisor shall give to the Franchisee 14
(fourteen) Business Days prior notice of its intention to increase
or decrease the Cost to Company Amount;

12.22.12

any dispute between the Franchisor and the Franchisee with
regard to the Cost to Company Amount and/or any other
amounts payable in connection with the Thai Chefs (including
their reasonableness or calculation) shall be referred to the
Franchisor's Auditors who shall act as expert and not arbitrator.

12.23 The Franchisee acknowledges that each Thai Chef is seconded by the
Franchisor with specific instructions as to the manner in which he is to
undertake his duties for the Franchisee, and in particular in relation to food
preparation. The Franchisee shall not issue any instruction to the Thai Chefs
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contrary to the instructions issued by the Franchisor to the Thai Chefs. The
replacement or substitution of any Thai Chef seconded to the Franchisee shall
be within in the sole discretion of the Franchisor.

Any request by the

Franchisee to replace any Thai Chef seconded to the Franchisee shall be
accompanied by a detailed explanation as to why in the Franchisee's opinion
the Thai Chef in question is no longer suitable. The Franchisor does not
undertake or warrant that it shall always have a Thai Chef available to replace
or substitute any Thai Chef seconded to the Franchisee where such
secondment terminates (for any reason whatsoever) prior to the original
period determined by the Franchisor. Notwithstanding that the Thai Chef is
seconded by the Franchisor, the Franchisor shall not be liable for any act or
omission by the Thai Chef including any unlawful or negligent act or omission
and the Franchisee indemnifies the Franchisor in respect of any claim made
against it aforesaid.
12.24 If requested by the Franchisor in writing, and subject to any applicable labour
laws, the Franchisee shall not unreasonably withhold its consent to the
cession and assignment of the Franchisor's rights, and the delegation of the
Franchisor's obligations, under the contract of employment between the
Franchisor and the Thai Chefs, to the Franchisee. The Franchisee undertakes
to execute all such documents and agreements as may be required to give
effect to the transfer of the employment of the Thai Chefs to the Franchisee
from the Franchisor.
12.25 The Franchisee shall provide at its own cost accommodation for the Thai Chefs
seconded to the Restaurant. Such accommodation shall be located in such
areas and be of a reasonable standard, as approved by the Franchisor in
writing from time to time (which approval shall not be unreasonably withheld).
12.26 The Franchisee shall at its cost provide safe and reliable transportation for the
Thai Chefs seconded to the Restaurant from their place of accommodation to
the Restaurant and back.
12.27 In addition to the amounts referred to in clause 12.22, the Franchisee shall
pay to the Franchisor the amount (“Deployment Fee”) specified on the
Completion Sheet, which will be used by the Franchisor to cover the initial
costs of deploying the Thai Chef to the Restaurant (including but not limited
to costs associated with training the Thai Chef and otherwise providing an
induction course in regard to the Franchisor's operating methodology and the
System generally). The Deployment Fee shall be payable on the Signature
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Date together with the Initial Franchise Fee. The provisions of clause 10.1
shall apply mutatis mutandis to such amount during the Cooling Off Period.
12.28 The Franchisee shall purchase audio visual equipment for training purposes
as specified by the Franchisor from time to time. The Franchisee shall require
all employees to maintain a neat and clean appearance and to conform to the
standards of dress and uniforms (if any) specified by the Franchisor from time
to time.
12.29 During the term of the Franchise, the Franchisee shall maintain in force, under
policies of insurance issued by insurers approved by the Franchisor (which
approval shall not be unreasonably withheld), the insurable risks enumerated
in the Operating Manuals (or in any other written form communicated by the
Franchisor to the Franchisee) at not less than the amount of such coverage
so specified.

The Franchisor may periodically increase the amounts of

coverage required under such insurance policies and require different or
additional kinds of insurance at any time, including public liability insurance,
to reflect inflation, identification of new risks, changes in law or standards of
liability or other relevant changes in circumstances. Such insurance policies
shall insure the Franchisee and the Franchisor and shall provide for ten (10)
days prior written notice to the Franchisor of any material modification,
cancellation, or expiration of a policy. The Franchisee shall provide evidence
satisfactory to the Franchisor that such insurance is of full force and effect
prior to commencing business at the Restaurant. If the Franchisee fails or
refuses to maintain the required insurance coverage or to furnish satisfactory
evidence thereof, the Franchisor at its option and in addition to its other rights
and remedies hereunder, may obtain such insurance coverage on behalf of
the Franchisee and the Franchisee shall fully co-operate with the Franchisor
in its efforts to obtain and maintain such insurance policies, promptly execute
all forms or instruments required to obtain any such insurance, allow any
inspections of the Restaurant which are required to obtain or maintain such
insurance and pay to the Franchisor, on demand, any costs and premiums
incurred by the Franchisor.

The Franchisee's obligations to maintain the

insurance coverage as set forth in this clause 12.29 shall not be affected in
any manner by reason of any separate insurance maintained by the
Franchisor, nor shall the maintenance of such insurance relieve the Franchisee
of any obligations under this clause of this Agreement. The Franchisor shall
not be liable for the sufficiency of any insurance which may be prescribed by
it.
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12.30 The Franchisee shall fully perform all obligations to be performed by him
under the Lease Agreement for the Location and shall within three (3) days
after receipt of any notice of breach from the Landlord post a copy of such
notice to the Franchisor together with a statement of the steps proposed to
be taken by the Franchisee in response to such notice.
12.31 Without prejudice to any other rights of the Franchisor, if the Franchisee fails
to make payment on due date of any amount due to the Franchisor, the
Franchisor shall be entitled to advise the Franchisee that all products and
services supplied by the Franchisor to the Franchisee, or by any associate of
the Franchisor to the Franchisee, shall be supplied strictly on a "Cash On
Delivery" basis.

13.

MARKETING
13.1

Recognising the value of marketing to the goodwill and public image of Simply
Asia Restaurants, the Franchisor agrees to maintain and administer a
marketing fund ("the Marketing Fund") for such marketing (including
advertising, promotion, public relations and other marketing programmes) as
the Franchisor may deem necessary or appropriate, in its sole discretion. The
Franchisee shall contribute to the Marketing Fund an amount equal to 3%
(three percent) of the Net Sales of the Restaurant (and the provision of
clauses 10.3 shall apply mutatis mutandis to such calculation of Net Sales)
payable monthly together with the Continuing Franchise Fee due hereunder.
The Franchisor shall not be obliged to make any contribution to the Marketing
Fund.

13.2

The Franchisor and any Simply Asia Restaurants owned by any associate of
the Franchisor do not enjoy any direct or indirect benefit not afforded to
independent franchisees of the Franchisor with regard to the Marketing Fund.

13.3

All Marketing Fund contributions received from the Franchisee pursuant to the
provisions of this clause 13 shall be deposited into a separate banking account
designated for this purpose and shall only be used for the purposes
contemplated in this clause 13.

13.4

The Franchisor shall direct all marketing programmes financed by the
Marketing Fund, with sole discretion over the creative concepts, materials,
and endorsements used therein, and the geographic market and media
placement and allocation thereof. The Franchisee agrees that the Marketing
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Fund may be used to pay the costs of any media placement, marketing
surveys and research; employing public relations firms; preparing and
producing video, audio and written promotions and competitions (including
prizes);

marketing

materials;

administering

multi-regional

marketing

programmes, including without limitation, purchasing television, radio,
magazine, billboard, newspaper, and other media advertising; and employing
advertising agencies to assist therewith; providing marketing materials to
Simply Asia Restaurants; holding national conventions and regional meetings
for Simply Asia Restaurant franchisees, and paying meal vouchers distributed
at the discretion of the Franchisor (including to mystery shoppers referred to
in clause 15.3). The Franchisor shall not use the Marketing Fund for purposes
of advertising and marketing the Franchisor's franchises for sale.
13.5

The Marketing Fund shall be accounted for separately from the other funds
of the Franchisor and shall not be used to defray any of the Franchisor's
general operating expenses, except for salaries, administrative costs and
overheads which the Franchisor may incur in activities related to the purpose,
conduct and administration of the Marketing Fund (including, but not limited
to the collecting and accounting for contributions to the Marketing Fund). The
Franchisor may spend in any fiscal year an amount greater or less than the
aggregate contribution of Simply Asia Restaurants to the Marketing Fund in
that year and the Marketing Fund may borrow (with or without interest) from
the Franchisor or others to cover temporary deficits in the Marketing Fund or
cause the Marketing Fund to invest any surplus for future use by the
Marketing Fund. All interest earned on monies contributed to the Marketing
Fund will be used to pay marketing costs before other assets of the Marketing
Fund are expended.

13.6

The Franchisee understands and acknowledges that the usage of the
Marketing Fund includes the development of general public recognition of the
Trademarks and increased patronage of Simply Asia Restaurants in general.
The Franchisor undertakes no obligation to ensure that expenditures by the
Marketing Fund in or affecting any geographic area are proportionate or
equivalent to contributions to the Marketing Fund by Simply Asia Restaurants
operating in or affecting any geographic area or that any Simply Asia
Restaurant will benefit directly or in proportion to its contribution to the
Marketing Fund from the conduct of marketing programmes or the placement
of advertising. Except as expressly provided in this clause 13 the Franchisor
assumes no direct or indirect liability or obligation to the Franchisee with
respect to the maintenance, direction, or administration of the Marketing
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Fund.
13.7

Recognising the value of any loyalty program which the Franchisor has put in
place or may put in place from time to time for the benefit of the Simply Asia
Restaurant Group ("the Loyalty Program"), the Franchisee agrees to pay such
once off and monthly charges directly to the supplier and/or any promotional
(including SMS and e-mail costs) and/or print material costs to the Franchisor
in respect of the Loyalty Program. The nature and extent of the Loyalty
Program shall be determined by the Franchisor in its sole discretion.

13.8

The Franchisee shall not engage in any promotional, advertising or marketing
campaign of whatsoever nature without the prior approval in writing of the
Franchisor.

13.9

The Franchisee shall pay to the Franchisor the amount (“Restaurant Marketing
Plan Payment”) specified on the Completion Sheet, which will be used by the
Franchisor to create and implement a marketing plan for the opening (or reopening, in the case where this Agreement is executed in circumstances of
the renewal of a previous franchise agreement) of the Restaurant
(“Restaurant Marketing Plan”). Such amount is not a contribution to the
Marketing Fund but shall be used exclusively for costs associated with the
Restaurant Marketing Plan. The Franchisee shall implement the Restaurant
Marketing Plan in the form created and in accordance with the timetable
specified by the Franchisor. The Restaurant Marketing Plan Payment shall be
payable on the Signature Date together with the Initial Franchise Fee. The
provisions of clause 10.1 shall apply mutatis mutandis to such amount during
the Cooling Off Period.

13.10 The Franchisee agrees (in addition to the contribution towards the Marketing
Fund) to spend annually for local marketing of the Restaurant such amounts
as the Franchisor requires provided that the aggregate of required local
marketing expenditures for the Restaurant and the Franchisee's Marketing
Fund contribution will not be more than 4% (four percent) of the Restaurant's
Net Sales for the calendar year. The Franchisee shall submit annually, in a
form satisfactory to the Franchisor, verification of its marketing expenditures.
13.11 The Franchisee shall submit to the Franchisor for approval, quarterly in
advance, (calculated with effect from the Commencement Date), a written
proposal as to the nature and extent which the Franchisee proposes to comply
with the provisions of clause 13.10 hereof ("the Proposal"). The Franchisor
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shall be entitled in its discretion to approve or disapprove of the Proposal or
to modify the Proposal ("the Amended Proposal"). In the event that the
Franchisor approves the Proposal the Franchisee shall be obliged to
implement same without any deviation therefrom (unless approved in writing
by the Franchisor). In the event that the Franchisor disapproves (wholly or
partially) the Proposal the Franchisor shall present to the Franchisee the
Amended Proposal. The Amended Proposal shall be final and binding on the
Franchisee and shall be implemented by the Franchisee without any deviation
therefrom (unless approved in writing by the Franchisor).
13.12 Prior to their use by the Franchisee, samples of all local marketing materials
not prepared or previously approved by the Franchisor shall be submitted to
the Franchisor for approval.

If written approval is not received by the

Franchisee within twenty-one (21) days from the date of receipt by the
Franchisor of such materials, the Franchisor shall be deemed not to have given
the required approval. The Franchisee shall not use any marketing materials
that the Franchisor has disapproved.
13.13 The Franchisee shall refund the Franchisor on demand for the cost of any instore marketing materials created by the Franchisor from time to time in
connection with any marketing campaign or initiative.

The cost of such

materials shall be based on the actual cost to the Franchisor of printing and
distributing the same to all Simply Asia franchisees.
13.14 In compliance with the Regulation 2(3)(m), the Franchisor hereby confirms to
the Franchisee that the Franchisor will comply with the provisions of
Regulation 2(3)(m) (ii) – (vi). For ease of reference of the Franchisee, such
provisions stipulate as follows :
"(m)

if the franchise agreement provides that a franchisee must directly or
indirectly contribute to an advertising, marketing or other similar fund, the
franchise agreement must contain clauses informing the franchisee (i)

. . . . .;

(ii)

that within six months after the end of the last financial year, the
franchisor will provide a franchisee with a copy of a financial
statement, prepared in accordance with applicable legislation,
which fairly reflects the fund's receipts and expenses for the last
financial year, including amounts spent, and the method of spending
on advertising and/or marketing of franchisees and the franchise
system's goods and services,
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14.

(iii)

that, in addition to subparagraph (ii), the franchisor must for every
three months period make financial management accounts relating
to the funds available to franchisees;

(iv)

that moneys in the fund may not be spent on advertising and
marketing of the franchisor's franchises for sale;

(v)

that to the extent that an audit is carried out, a certificate of a
registered auditor or accounting officer, as the case may be,
confirming that the fund's account has been audited and that the
statements, to the best of his or her knowledge, provide a true
reflection of the matters stated in this subregulation (m) and where
no audit is carried out, a certificate by the accountant that
management accounts have been prepared and are correct to the
best of the directors' knowledge;

vi)

that a franchisee can request a copy of the statement and certificate
issued in terms of subregulation (v), and that the franchisor must
within a reasonable period of such request provide such copies;"

ACCOUNTING, REPORTS AND FINANCIAL STATEMENTS
14.1

The Franchisee shall establish and maintain at its own expense a
bookkeeping, accounting, and record keeping system conforming to the
requirements prescribed by the Franchisor from time to time, including but
not limited to, the preparation and retention of books, records and computer
printouts. The Franchisee shall purchase and install any such computerised
cash registers, computers and communications equipment (including a
facsimile machine and computerised point of sale, electronic data and
communications equipment) and be the licensee or sub-licensee of any
computer software as may be specified by the Franchisor from time to time.

14.2

With respect to the operation and financial situation of the Restaurant, the
Franchisee shall, if so required by the Franchisor, furnish to the Franchisor in
the form and in the manner and format prescribed, such financial and other
information as is required by the Franchisor from time to time, including but
not limited to:
14.2.1 by noon on each Business Day, a report of the Net Sales for the
previous trading day, and if there has been more than one trading
day since the last Business Day, then a report of the Net Sales in
respect of each such additional trading day;
14.2.2 by the first (1st) day following each calendar month a report of the
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Gross and Net Sales of the Restaurant for the preceding calendar
month and such other data, information, and supporting records as
the Franchisor from time to time requires in the sole discretion of the
Franchisor;
14.2.3 within twenty (20) days after the end of each calendar month , a
profit and loss statement for the preceding calendar month and a
year to date profit and loss statement for the Restaurant;
14.2.4 within forty-five (45) days after the end of the Franchisee's financial
year, a balance sheet and an annual profit and loss statement
reflecting all year-end adjustments for the Restaurant;
14.2.5 within sixty (60) days after the end of the Franchisee's financial year,
audited financial statements (notwithstanding the fact that the
Franchisee may not be a company, or if it is a company, may not be
required in law to have its financial statements audited) for the
Restaurant;
14.2.6 within ten (10) days of their filing, exact copies of all sales tax or VAT
returns;
14.2.7 upon request, such portions of the Franchisee's income tax returns
that reflect the operation of the Restaurant;
14.2.8 access to any information on any computer system (including point
of sale systems) utilised from time to time for the purposes of the
conduct of the Restaurant.
14.3

Each such report and financial statement shall be verified and signed by the
Franchisee in the manner prescribed by the Franchisor.

14.4

In the event of the Franchisor during the currency of this Agreement entering
into any agreement ("License Agreement") with a third party ("Licensor") to
supply, directly or indirectly, to the Franchisee any accounting and banking
computer software or any other software the Franchisor deems necessary for
the Restaurant (including different kinds of software that may interface with
each other), then the Franchisee shall be obliged (at the election of the
Franchisor) to become a party to (at the cost of the Franchisee) the License
Agreement alternatively to enter into its own license agreement (at the cost
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of the Franchisee) with the Licensor alternatively be a sub-licensee of the
Franchisor in respect of such License Agreement (upon the same terms and
conditions in the License Agreement mutatis mutandis and at the cost of the
Franchisee). The provisions of this clause 14.4 shall apply mutatis mutandis
to any such software owned by the Franchisor.
14.5

All financial and accounting statements or reports in terms of this clause 14
shall, unless otherwise agreed by the Franchisor in writing, be prepared in
accordance with generally accepted accounting practice and so that they fairly
present the state of affairs of the Franchisee as at the date thereof and for
the period to which they relate.

15.

ANNUAL REVIEWS, INSPECTIONS AND AUDITS
15.1

Once each calendar year, at a time designated by the Franchisor, if so
required by the Franchisor, the Franchisee and the director/manager of his
operations shall be obliged at the Franchisee's expense to meet with
representatives of the Franchisor at the Franchisor's principal office from time
to time, for the purpose of discussing and reviewing the Restaurant's
operations, status, and financial performance.

15.2

To determine whether the Franchisee and the Restaurant are complying with
the specifications, standards and operating procedures prescribed by the
Franchisor for the operation of a Simply Asia Restaurant, the Franchisor or its
designated agents shall have the right at any reasonable time and without
prior notice to the Franchisee to:
15.2.1 inspect the Restaurant;
15.2.2 gain access by use of electronic transmission during all business
hours to records maintained by the computerised point of sale,
electronic data and communications equipment contemplated in
Clause 14.1;
15.2.3 observe the Franchisee and any Restaurant managers and other
employees of the Restaurant;
15.2.4 interview Restaurant managers and other employees of the
Restaurant; and
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15.2.5 interview customers of the Restaurant.
15.3

The Franchisor (without prejudice to any other rights of the Franchisor in
terms of this Agreement) shall be entitled to appoint up to 10 (ten) mystery
shoppers per month to determine whether the Franchisee is operating the
Restaurant in accordance with the standards required from time to time (as
recorded in this Agreement and/or the Operating Manuals). If the results of
the reports furnished by such mystery shoppers indicate that the Franchisee
is not operating the Restaurant in accordance with the standards required
from time to time, then, without prejudice to any other rights of the
Franchisor, the costs of the mystery shoppers appointed pursuant to this
clause shall, notwithstanding the provisions of clause 13.4, be borne by the
Franchisee and shall be payable forthwith upon request by the Franchisor.

15.4

The Franchisor shall be entitled to send (without notice to the Franchisee)
representatives of an independent health company appointed by the
Franchisor ("the Inspectors") to the Restaurant on one occasion in every
month during the currency of this Agreement to monitor the health and
sanitation standards of the Restaurant (including, without limitation, for the
purpose of conducting swab tests). The Inspectors shall provide a written
report to the Franchisor and the Franchisee following their inspection ("the
Report"). In the event that the Report determines that the Franchisee is not
operating the Restaurant in accordance with the high standards of health and
sanitation, as determined by the Inspectors in their discretion (and which
determination shall be final and binding on the parties, such determination by
the Inspectors being as experts and not as arbitrators) ("the Standards"), the
Franchisor (without prejudice to any other rights of the Franchisor in terms of
this Agreement) shall be entitled to arrange and implement any such
additional number of inspections by the Inspectors as are necessary to
determine that the Restaurant is in compliance with the Standards. All the
costs of the Inspectors from time to time in terms of this clause shall be borne
by the Franchisee.

15.5

Pursuant to the :
15.5.1 inspections referred to in clause 15.2.1 above; and/or
15.5.2 the reports furnished by the mystery shoppers referred to in clause
15.3 above; and/or
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15.5.3 the Reports referred to in clause 15.4 above;
the Franchisor shall issue to the Franchisee grading reports in respect of the
Restaurant – such gradings being designated by the grading "A", "B" or "C',
the latter being the lowest and most unacceptable grading – and as more fully
set out from time to time in the Operating Manual.
15.6

If in any consecutive grading reports issued by the Franchisor to the
Franchisee, the Franchisee receives 2 (Two) "C" gradings from the Franchisor
in respect of the same section of the grading reports, the Franchisor shall be
entitled to furnish such on-site training to members, directors or employees
of the Franchisee as the Franchisor determines in it’s discretion is necessary
in order to ensure that the Franchisee complies with the provisions of this
Agreement. The Franchisee shall pay upon demand to the Franchisor an
amount of R250 (two hundred and fifty Rand) per hour (excluding VAT),
which amount shall escalate at 10% (ten per centum) compounded annually
on each anniversary of the Commencement Date, in respect of such on site
training and shall also reimburse, upon demand, the Franchisor for all travel,
living expenses and other costs which the Franchisor may incur in connection
with the provision of such on site training.

15.7

The Franchisee shall present to its customers such customer evaluation forms
as are periodically prescribed by the Franchisor and shall participate and/or
request that its customers participate in any marketing surveys performed by
anyone on behalf of the Franchisor.

15.8

The Franchisor shall have the right at any time during business hours, and
without prior notice to the Franchisee to inspect or cause to be inspected and
audited, the business records, bookkeeping and accounting records, sales and
income tax records and returns, and other records of the Restaurant and the
books and records of any company, close corporation, partnership or any
other juristic or natural person which holds any interest in or owns the
Franchisee. The Franchisee shall fully co-operate with representatives of
Franchisor and independent accountants hired by the Franchisor to conduct
any such inspection or audit. In the event that any such inspection or audit
shall disclose an understatement of the Net Sales of the Restaurant, the
Franchisee shall pay to the Franchisor, within fifteen (15) days after receipt
of the inspection or audit report, the Continuing Franchise Fees and Marketing
Fund contributions due on the amount of such understatement, plus interest
(at the rate and on the terms provided in clause 10.4 hereof) from the date
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originally due until the date of payment.

Further, in the event of such

inspection or audit is made necessary by the failure of the Franchisee to
furnish reports, supporting records or other information, as herein required,
or to furnish such reports, records or information timeously, or if an
understatement of Net Sales for the period of any audit is determined by any
such audit or inspection, the Franchisee shall reimburse the Franchisor for the
costs of such audit or inspection, including, but not limited to, any charges of
any independent accountants the travel expenses and room and board and
compensation of the expenses and costs (including salary) of any employee
or agent of the Franchisor. The foregoing remedies shall be in addition to
and not in lieu of all other remedies and rights of the Franchisor hereunder or
under any applicable law.

16.

TRANSFER
16.1

This Agreement, including the Franchisor's rights and obligations, is fully
assignable or transferable by the Franchisor (in whole or in part) and shall
inure to the benefit of any transferee or other legal successor to the interest
of the Franchisor herein.

16.2

The Franchisee hereby grants the Franchisor or its nominee, the right of first
refusal to purchase the Restaurant (or any interest therein) at the same price
and on the same terms offered by any bona fide purchaser. The Franchisor
(or its nominee) shall have fifteen (15) days from date of delivery by hand by
the Franchisee of written notice advising of the intention to sell accompanied
by a notarially certified copy of the agreement of offer concerned within which
to exercise its said right of first refusal. If the Franchisee is a company or
close corporation the shareholder or member thereof hereby grants to the
Franchisor (or its nominee) the right of first refusal to purchase his shares or
member's interest (or any part thereof) in the Franchisee at the same price
and on the same terms offered by any bona fide purchaser. The Franchisor
(or its nominee) shall have fifteen (15) days from date of delivery by hand by
the said shareholder or member of written notice advising of the intention to
sell accompanied by a notarially certified copy of the agreement or offer
concerned within which to exercise its said right of first refusal.
Notwithstanding the aforegoing, the sale by any shareholder or member of
the Franchisee, as the case may be, to any other shareholder or member of
the Franchisee as at such date shall be exempt from such right of first refusal
in favour of the Franchisor.
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16.3

The Franchisee shall not under any circumstances whatsoever (including in
the event of the Franchisor declining to exercise its rights of first refusal in
terms of 16.2) assign in whole or in part any right or obligation in terms of
this Agreement or otherwise transfer this Agreement, the Restaurant (or any
interest therein), or the Franchise (or any interest therein) or otherwise part
with possession of any part of the Location or permit any other party to occupy
the Location, without prior written approval of the Franchisor. Any sale,
cession, disposal, transfer or assignment which takes place with the
Franchisor's approval shall be conditional upon and subject to the purchaser,
transferee, cessionary or assignee thereof complying fully with any terms and
conditions imposed by the Franchisor in its discretion (including the execution
of the then current franchise agreement applicable for Simply Asia franchises),
and paying to the Franchisor an initial franchise fee chargeable by the
Franchisor to new franchisees at such time. For the purposes of this clause
16:
16.3.1 if the Franchisee is a company the sale, transfer or disposal (in any
manner whatsoever) of any shares in the Franchisee or change in the
issued share capital or share capital structure of the Franchisee
(existing as at the Signature Date) shall be deemed to be an
assignment of this Agreement;
16.3.2 if the Franchisee is a close corporation the transfer, sale or disposal
(in any manner whatsoever) of the interest of any member of such
close corporation or any alteration in the interest of any member (as
at the Signature Date) of such close corporation shall be deemed to
be an assignment of this Agreement;
16.3.3 if the Franchisee is a partnership any admission of any new partners
to the partnership (as exists as at the Signature Date) and/or the
resignation and/or release of any partners to the partnership and/or
the dissolution of the partnership shall be deemed to be an
assignment of this Agreement); and
16.3.4 if the Franchisee is a natural person, then the death of the Franchisee
shall be deemed to be an assignment of this Agreement.

16.4

No shareholder or member of the Franchisee shall sell, cede, assign or in any
other way alienate or dispose of any loan account in the Franchisee without
the prior written approval of the Franchisor.
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16.5

Without prejudice to the rights of the Franchisor in terms of this clause 16,
should the Franchisee sell the Restaurant (including by way of selling any
interest in any entity owning the Restaurant) to any third party introduced by
the Franchisor to the Franchisee, the Franchisee shall be obliged to pay the
Franchisor a commission of 4% (four percent) (plus VAT thereon) of the
aggregate purchase price payable in respect of such sale.

17.

BREACH BY FRANCHISOR
17.1

If the Franchisor breaches this Agreement and/or fails to comply with any of
the provisions hereof then the Franchisee shall be entitled to give the
Franchisor 30 (thirty) days’ notice in writing to remedy such breach and/or
failure, and if the Franchisor fails to comply with such notice then the
Franchisee shall forthwith be entitled, but not obliged, without prejudice to
any other rights or remedies which the Franchisee may have in law, including
the right to claim damages:
17.1.1 to cancel this Agreement; or
17.1.2 to claim specific performance of the relevant obligation that is the
subject matter of the breach notice.

17.2

Notwithstanding anything to the contrary in this Agreement the Franchisee
shall not be entitled to cancel or terminate this Agreement unless the breach
by the Franchisor is material, goes to the root of the whole Agreement and
the Franchisee cannot be adequately compensated by a monetary award.

17.3

Notwithstanding anything to the contrary contained in this Agreement the
Franchisor shall not be liable to the Franchisee for any consequential loss, loss
of profits or any other form of indirect loss or damages howsoever arising or
caused.

18.

TERMINATION OF THE FRANCHISE
The Franchisor shall be entitled to cancel this Agreement (without prejudice to its
rights to damages or to any other claim of whatsoever nature that it may have against
the Franchisee as a result thereof) by giving written notice to such effect to the
Franchisee:
18.1

if the Franchisee abandons the Restaurant; or
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18.2

if the Franchisee or any of its shareholders, members or partners (in the event
that the Franchisee or its owner is a company, close corporation or
partnership) surrenders or transfers control of the operation of the Restaurant
or transfers or otherwise disposes in any manner whatsoever of any of
his/their interest in the Franchisee (except as expressly permitted by this
Agreement); or

18.3

if the Franchisee has made any material misrepresentation or omission in his
Application for the Franchise; or

18.4

if the Franchisee is ejected from the Location by reason of its own default; or

18.5

if the Franchisee or any of its shareholders, members or partners (in the event
that the Franchisee or its owner is a company, close corporation or
partnership) is convicted by a Court of a crime or offence that is likely to
adversely affect the reputation of the Franchisee or the Restaurant; or

18.6

if the Franchisee or any of its shareholders, members or partners (in the event
that the Franchisee or its owner is a company, close corporation or
partnership):
18.6.1

becomes insolvent; or

18.6.2 makes a general assignment for the benefit of his creditors applies
for or consents to the appointment of a receiver, administrator,
trustee, or liquidator of all or a substantial part of his assets; or
18.6.3 is provisionally or finally sequestrated or wound-up; or
18.6.4 fails to pay his debts and obligations as they fall due in accordance
with normal business practices or fails to rescind any judgment which
may be granted against him within 6 (six) weeks of the granting of
such judgment;
provided that the Franchisor shall not be entitled to cancel the Agreement in
the circumstances contemplated in this clause 18.6 unless the Franchisor has
first afforded the Franchisee an opportunity to furnish a substitute
shareholder, member or partner (as the case may be) in lieu of the affected
shareholder, member or partner, who is reasonably acceptable to the
Franchisor, and the Franchisee fails to provide such reasonably acceptable
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substitute within a period of 60 days reckoned from the date the Franchisor
requests same; or
18.7

if the board of directors of the Franchisee (in the event that the Franchisee is
a company) or any other company who is a Member pass a resolution in terms
of section 129 of the Companies Act, 71 of 2008 (“the 2008 Act”) to begin
business rescue proceedings in respect of the Franchisee or any other
company who is a Member, or if there be executed a founding affidavit for or
on behalf of any applicant in any proceedings to be brought against the
Franchisee or any other company who is a Member in terms of section 131 of
the 2008 Act to commence business rescue proceedings in respect of the
Franchisee or any other company who is a Member, or if any such business
rescue application is launched against the Franchisee or any other company
who is a Member; or

18.8

if the members of the Franchisee (in the event that the Franchisee is a close
corporation) or any other close corporation who is a Member pass a resolution
in terms of Section 66 of the Close Corporation Act 69 of 1984 ("Close
Corporation Act") to begin business rescue proceedings in respect of the
Franchisee or any other close corporation who is a Member, or if there be
executed a founding affidavit for or on behalf of any applicant in any
proceedings to be brought against the Franchisee or any other close
corporation who is a Member in terms of Section 66 of the Close Corporation
Act to commence business rescue proceedings in respect of the Franchisee or
any other close corporation who is a Member, or if any such business rescue
application is launched against the Franchisee or any other close corporation
who is a Member; or

18.9

if the Franchisee or any of its shareholders, members or partners (in the event
that the Franchisee or its owner is a company, close corporation or
partnership) makes an unauthorized transfer of the Franchise, the Restaurant,
or any interest in the Franchisee; or

18.10 if the Franchisee makes any unauthorized use or disclosure of any Trade
Secrets or uses, duplicates, or discloses any portion of the Operating Manuals
in breach of this Agreement; or
18.11 if any agreement of lease in respect of the Location is cancelled or terminated
for any reason whatsoever; or

Simply Asia Disclosure Document
Copyright Simply Asia Franchise Holdings (Pty) Ltd

91

18.12 if the liquor license in respect of the Location or the liquor license owned by
the Franchisee in respect of the Location is terminated for any reason
whatsoever excluding any termination arising by virtue of an administrative
error by any relevant authority; or
18.13 if any shareholder, member or partner (in the event that the Franchisee or its
owner is a company, close corporation or partnership) or any member of the
immediate family of the Franchisee or its owner or of any shareholder,
member or partner, whether with or without the Franchisee's knowledge,
breaches any of the provisions of clause 11 hereof; or
18.14 if the Franchisee fails or refuses to comply with any mandatory specification,
standard, or operating procedure relating to the cleanliness or sanitation of
the Restaurant, violates any health, safety, or sanitation law, ordinance, or
regulation and fails to correct such failure or refusal within ten (10) days after
written notice thereof is delivered to the Franchisee, or fails to furnish the
Franchisor within ten (10) days of receipt by the Franchisee any report from
any health department; or
18.15 if the Franchisee fails on due date to submit any report when due or other
information or supporting records required in terms of this Agreement and,
subject to the provisions of clause 18.23 below, fails to remedy such breach
within a period of 5 (five) Business Days of the giving of written notice to that
effect to the Franchisee by the Franchisor; or
18.16 if the Franchisee fails to pay on due date the Initial Franchise Fee, any
Continuing Franchisee Fee, Marketing Fund contributions, or other payments
due to the Franchisor or its associates in terms of this Agreement or
otherwise, and, subject to the provisions of clause 18.23 below, fails to
remedy such breach within a period of 5 (five) Business Days of the giving of
written notice to that effect to the Franchisee by the Franchisor; or
18.17 if the Franchisee fails to fulfil any obligation or to make any payment to any
third party and, subject to the provisions of clause 18.23 below, fails to
remedy such breach within a period of 5 (five) Business Days of receipt of
written notice to that effect to the Franchisee from such third party; or
18.18 if the Franchisee fails to accurately report the Net Sales of the Restaurant and
subject to the provisions of clause 18.23 below, fails to remedy such breach
within a period of 5 (five) Business Days of receipt of written notice to that
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effect to the Franchisee from the Franchisor; or
18.19 if the Franchisee fails to actively operate the Restaurant and, subject to the
provisions of clause 18.23 below, fails to remedy such breach within a period
of 5 (five) Business Days of receipt of written notice to that effect to the
Franchisee from the Franchisor; or
18.20 if the Franchisee repeatedly breaches any of the terms of this Agreement in
such manner as to objectively justify the Franchisor in holding that the
Franchisee's conduct is inconsistent with the intention or ability of the
Franchisee to carry out the terms of this Agreement; or
18.21 if the Franchisee fails to comply with any other provision of this Agreement or
the Operating Manuals or any mandatory specification, standard, procedure
or the like prescribed by the Franchisor in writing from time to time and which
is not specifically dealt with in terms of this clause 18 and the Franchisee does
not:
18.21.1 correct such failure within ten (10) days after written notice of such
failure to comply is delivered to the Franchisee; or
18.21.2 if such failure cannot reasonably be corrected within ten (10) days
after written notice of such failure to comply is delivered to the
Franchisee, undertakes diligent efforts to bring the Restaurant into
full compliance as soon as reasonably possible, and furnish proof
acceptable to the Franchisor of such efforts and the date of their
expected completion, within ten (10) days after the said written
notice is delivered to the Franchisee; or
18.22 if the Franchisee receives 3 (Three) "C" gradings from the Franchisor during
any calendar year during the currency of this Agreement (as contemplated in
clause 15.5); or
18.23

if, notwithstanding anything to the contrary contained in this clause 18 or in
this Agreement, the Franchisee commits any breach contemplated in any of
clauses 18.15, 18.16, 18.17, 18.18 or 18.19 ("the Specified Breach") after the
Franchisor has, during the 12 (Twelve) month period immediately preceding
such Specified Breach, given the Franchisee notice under 18.15, 18.16, 18.17,
18.18 or 18.19 (as the case may be) on two or more occasions.
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19.

CONSEQUENCES UPON TERMINATION OR EXPIRATION
19.1

The Franchisee agrees to pay to the Franchisor within ten (10) days after the
effective date of termination or expiration of the Franchise such Continuing
Franchise Fees, Marketing Fund contributions, amounts owed for purchases
by the Franchisee from the Franchisor or its associates, interest due on any
of the aforegoing, and all other amounts owed to the Franchisor or its
associates which are then unpaid.

19.2

The Franchisee agrees that after the termination or expiration of the Franchise
he will (without prejudice to any other rights of the Franchisor in terms of this
Agreement):
19.2.1 not directly or indirectly at any time or in any manner identify himself
or any business as a current or former Simply Asia Restaurant, or as
a franchisee or licensee of or as otherwise associated with the
Franchisor (other than under other franchise agreements with the
Franchisor), or use any Trademark, any colourable imitation thereof
or other insignia of a Simply Asia Restaurant in any manner or for
any purpose or utilize for any purpose any trade name, trade or
service mark or other commercial symbol that suggests or indicates
a connection or association with the Franchisor;
19.2.2 remove all signs, signfaces, and return to the Franchisor or destroy
in accordance with the instruction of the Franchisor all marketing
materials, and other materials containing any trade mark or
otherwise identifying or relating to a Simply Asia Restaurant;
19.2.3 remove all Trademarks affixed to any uniform;
19.2.4 take such action as may be required to cancel any registrations
relating to his use of any Trademarks;
19.2.5 cease utilizing the name of the Restaurant, all proprietary rights
therein vesting in the Franchisor; and
19.2.6 furnish to the Franchisor, forthwith upon request at any time after
the effective date of termination or expiration, evidence satisfactory
to the Franchisor of the Franchisee's compliance with the aforegoing
obligations.
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19.3

The Franchisee agrees that upon termination of the Franchise for any reason:
19.3.1 the Franchisee shall immediately close the Restaurant and cease
trading at the Location unless or until the provisions of clause 19.3.2
have been complied with;
19.3.2 the Franchisee will modify the design, decor, and colour scheme of
the Restaurant in a manner acceptable to the Franchisor, including
but not limited to removal of the Restaurant's name, the decor and
the seating and shall use a name that does not include any of the
words "Simply Asia" or any combination of them or phonetically
similar words so that it no longer suggests or indicates a connection
with a Simply Asia Restaurant.

19.4

Upon termination or expiration of the Franchise the Franchisee shall
immediately cease to use any Trade Secrets of the Franchisor and
immediately return to the Franchisor the Operating Manuals and any other
confidential materials which have been loaned to or provided to him at any
stage whatsoever by the Franchisor.

20.

OPTION TO ACQUIRE
20.1

Upon termination or expiration of this Agreement without renewal the
Franchisor shall have the irrevocable option to purchase from the Franchisee
all the tangible assets of the Restaurant ("Assets").

20.2

The Asset shall mean all the tangible assets determined by the Franchisor,
acting reasonably, as being necessary to conduct the business of the
Restaurant as a going concern which assets shall include, but not be limited
to, stock of saleable merchandise, materials, supplies, fixtures, furnishings,
equipment, signs of the Restaurant and any licenses held by the Franchisee
in respect of the Restaurant.

20.3

The Franchisor shall have the unrestricted right to assign this option to
purchase and its other rights under this clause 20.

20.4

The Franchisor or its assignee shall be entitled to all customary warranties
and representations in connection with the purchase of the Assets.

20.5

The purchase price of the Assets shall be an amount equal to the fair market
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value thereof as agreed between the parties or failing such agreement within
seven days of the Franchisor calling for same, as determined by an
independent chartered accountant agreed to by the parties or failing such
agreement by a chartered accountant nominated by the President of the
South African Institute of Chartered Accountants : Southern Region (or its
successor in title).

In determining the purchase price of the Assets the

accountant shall act as an expert and not as an arbitrator.
20.6

The Franchisor shall be entitled to set off against any damages arising in
connection with the termination of this Agreement or any other amount owing
by the Franchisee, against the amount due to the Franchisee in respect of the
purchase price of the Assets, provided that an amount equal to the
Franchisor’s claim in respect of damages, if any, shall when deducted by the
Franchisor, be paid to and be held in trust by the Franchisor’s attorneys
pending final resolution of such claim under the provisions of this Agreement.
The parties shall endeavour to agree in writing the quantum of such damages
claim within 30 (thirty) days of the exercise by the Franchisor of this option
to purchase failing which each party may refer such dispute to arbitration
under clause 26.

20.7

The purchase price, less any deductions permitted under clause 20.6 and
20.12, shall be paid in cash.

20.8

Payment shall take place no later than thirty (30) days after receipt by the
Franchisee of the Franchisor's notice of exercise of this option to purchase.

20.9

If any other dispute should arise between the Franchisor (or its assignee) and
the Franchisee in respect of this clause 20 (including in respect of customary
warranties and representations in connection with the purchase of the Assets
or any other term or condition relating to the said sale of the Assets in terms
of this clause 20 then and in such event any such dispute shall be referred for
determination to a chartered accountant agreed to by the parties or failing
such agreement to a chartered accountant nominated by the President for the
South African Institute of Chartered Accountants : Southern Region (or its
successor in title) who shall act as an expert and not as an arbitrator.

20.10 The said option shall be exercisable by giving written notice thereof, in the
case of early termination, within ten (10) days from the date of such
termination, or in the case of expiration without renewal, not later than ninety
(90) days prior to the date of expiration provided that in the event of the
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parties being unable to agree upon the determination of the purchase price
or any other aspect relating to the purchase of the Assets thereby resulting
in the matter being referred for determination to the said chartered
accountant then and in such event the Franchisor (or its assignee) shall be
entitled to exercise the said option within ten (10) days from the date of the
said determination of the said chartered accountant.
20.11 As against payment (or tender thereof) the Franchisee shall deliver to the
Franchisor or its assignee (together with any documentation relevant
thereto):
20.11.1 good and proper title to the Assets purchased, free and clear of all
liens and encumbrances with all sales and other transfer taxes paid
by the Franchisee; and
20.11.2 all licenses for the Restaurant, or permits which may be assigned or
transferred.
20.12 In the event that the Franchisee cannot deliver clear title to all of the
purchased Assets as aforesaid, or in the event there shall be other unresolved
issues, delivery of the Assets shall still be given by the Franchisee to the
Franchisor and the closing of the sale shall be accomplished through the
purchase price being held in trust by attorneys nominated by the Franchisor
until all unresolved issues have been resolved. The Franchisor shall have the
right to set off against and reduce the purchase price by any and all amounts
owed by the Franchisee or its associates to the Franchisor.
20.13 If the Franchisor exercises its option to purchase, pending the closing of such
purchase as hereinbefore provided, the Franchisor shall have the right to
appoint managers to maintain the operation of the Restaurant. Alternatively,
the Franchisor may require the Franchisee to close the Restaurant during such
time period without removing therefrom any of the Assets. The Franchisee
shall maintain in force all insurance policies required by clause 12.29 hereof
until the date of closing.
20.14 If the Franchisor exercises the Option to acquire the Assets then :
20.14.1 in the event the Franchisee owns the premises of the Restaurant, the
Franchisee shall, if requested by the Franchisor, grant to the
Franchisor or to the Franchisor's assignee a standard commercial
Simply Asia Disclosure Document
Copyright Simply Asia Franchise Holdings (Pty) Ltd

97

lease at fair market rental together with a fair market escalation for
a term of ten (10) years with a ten (10) year renewal option at a fair
market rental and a fair market escalation. In the event of any
dispute arising between the parties as to a fair market rental and a
fair market escalation (which escalation shall be determined in the
first year of the initial period or the first year of the option period of
the lease as the case may be) and/or the terms and conditions
applicable to a standard commercial lease for the Location in question
then and in such event all or any of such issues shall be referred for
determination to the Chairman of the Institute of Estate Agents
(Western Cape Branch) (or its successor in title) or his nominee who
shall act as an expert and not as an arbitrator; or
20.14.2 if the Franchisee occupies the Location as a lessee ("the Lease") then
and in such event the Franchisee shall be obliged, if so requested by
the Franchisor, to forthwith take all reasonable and necessary steps
to cause the assignment of its rights and obligations under the Lease
to the Franchisor.
20.15 At the request of the Franchisor, the Franchisee shall use it best endeavours
to procure that the Franchisor shall have an irrevocable option to lease the
premises situated at the Location on the same terms and conditions as the
Lease mutatis mutandis in the event of the termination or expiration of this
Agreement for any reason whatsoever.
20.16 The Franchisee undertakes to fully co-operate with the Franchisor to take all
such steps as are necessary to obtain the consent of its Landlord to the
provisions of clause 20.14.2. To this end the Franchisee undertakes that:
20.16.1 it will cause its Landlord to be informed of the provisions of clause
20.14.2 and utilise its best endeavours to obtain the Landlord's
written consent thereto; and
20.16.2 utilise its best endeavours to incorporate in the Lease (prior to
signature thereof) a provision to the effect that in the event of the
termination or expiration of this Agreement (for any cause
whatsoever) the Landlord shall, if so requested in writing by the
Franchisor within fourteen (14) days of such termination or
expiration, consent to the assignment of the rights and obligations of
the Franchisee in terms of the Lease to the Franchisor (or its
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nominee).
20.17 At the election of the Franchisor, the sale of the Assets shall be subject to the
condition precedent that the lease in respect of the Location is assigned to
the Franchisor as contemplated in clause 20.14.2, which condition precedent
must be fulfilled before delivery of the Assets is made under clause 20.12.
The Franchisor may waive such condition precedent in its sole discretion by
notice in writing to the Franchisee.
20.18 Nothing contained in this Agreement shall be construed as granting the
Franchisee any right after the expiry of any restraint in terms hereof to pass
off any business as a Simply Asia Restaurant.

21.

RESTRAINT OF TRADE
21.1

The Franchisee and the Members ("the Restrainees") hereby each
undertake(s) and warrant(s) in favour of the Franchisor that upon the
termination or expiration (without renewal) of this Agreement ("the
Termination Date") he/they shall not for a period of 24 (twenty four) months,
with effect from the Termination Date, directly or indirectly:
21.1.1 carry on; or
21.1.2 be engaged or concerned or interested in or employed by; or
21.1.3 solicit business for; or
21.1.4 be a proprietor of or director, shareholder, member or partner in; or
21.1.5 act

as

a

consultant,

trustee,

manager,

employee,

agent,

representative, administrator, partner, advisor, officer or in any other
capacity to; or
21.1.6 render any service (gratuitously or otherwise) to; or
21.1.7 lend or advance, or bind himself/themselves as surety for, any sum
of money or assist financially;
any business, company, close corporation, partnership, trust, person, body
corporate, association or other legal or business entity (incorporated or
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unincorporated) which (wholly or partially):
21.1.8 conducts, licences or franchises any restaurant or establishment :
21.1.8.1

that predominantly specialises in the preparation and/or
cooking and/or sale of Asian food for consumption on or
off the premises; and/or

21.1.8.2

that predominantly specialises in the preparation and/or
cooking and/or sale of food in the Thai style or tradition
of cooking for consumption on or off the premises;

within a 2 (two) kilometer radius of the Location; and/or
21.1.9 conducts, licences or franchises any restaurant or establishment :
21.1.9.1

that predominantly specialises in the preparation and/or
cooking and/or sale of Asian food for consumption on or
off the premises; and/or

21.1.9.2

that predominantly specialises in the preparation and/or
cooking and/or sale of food in the Thai style or tradition
of cooking for consumption on or off the premises;

within a 2 (two) kilometer radius of any other Simply Asia Restaurant
in operation or under construction at the Termination Date, and/or
21.1.10 within South Africa (“Territory”) conducts, licenses or franchises any
restaurant or establishment:
21.1.10.1 that is similar or has a similar appearance or image or
format or design or layout or decor or colour scheme or
menu, or any combination thereof, to any Simply Asia
Restaurant in operation or under construction at the
Termination Date; and/or
21.1.10.2 that is similar in design or uses methods similar to, or is
likely to cause confusion with or create the impression of,
a Simply Asia Restaurant or that of a restaurant which is
affiliated to or associated with the Simply Asia Group of
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restaurants.
21.2

If the Franchisee is a body corporate or partnership and any Member or
partner thereof ceases to be a member or partner (as the case may be) of
the Franchisee or otherwise to be directly or indirectly interested in the
Franchisee (as contemplated in clause 1.3) prior to the termination or
expiration (without renewal) of this Agreement, then the provisions of clause
21.1 shall not apply to each such Member or partner and in lieu thereof each
such Member or partner (as the case may be) ("the Restrainees") hereby
undertake(s) and warrant(s) in favour of the Franchisor that he shall not for
a period of 24 (twenty four) months from the date of the cessation of his
membership or partnership (as the case may be) ("the Termination Date"),
directly or indirectly:
21.2.1 carry on; or
21.2.2 be engaged or concerned or interested in or employed by; or
21.2.3 solicit business for; or
21.2.4 be a proprietor of or director, shareholder, member or partner in; or
21.2.5 act

as

a

consultant,

trustee,

manager,

employee,

agent,

representative, administrator, partner, advisor, officer or in any other
capacity to; or
21.2.6 render any service (gratuitously or otherwise) to; or
21.2.7 lend or advance, or bind himself/themselves as surety for, any sum
of money or assist financially;
any business, company, close corporation, partnership, trust, person, body
corporate, association or other legal or business entity (incorporated or
unincorporated) which (wholly or partially):
21.2.8 conducts, licences or franchises any restaurant or establishment :
21.2.8.1

that predominantly specialises in the preparation and/or
cooking and/or sale of Asian food for consumption on or
off the premises; and/or
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21.2.8.2

that predominantly specialises in the preparation and/or
cooking and/or sale of food in the Thai style or tradition
of cooking for consumption on or off the premises;

within a 2 (two) kilometer radius of the Location; and/or
21.2.9 conducts, licenses or franchises any restaurant or establishment :
21.2.9.1

that predominantly specialises in the preparation and/or
cooking and/or sale of Asian food for consumption on or
off the premises; and/or

21.2.9.2

that predominantly specialises in the preparation and/or
cooking and/or sale of food in the Thai style or tradition
of cooking for consumption on or off the premises;

within a 2 (two) kilometer radius of any other Simply Asia Restaurant
in operation or under construction at the Termination Date, and/or
21.2.10 within South Africa (“Territory”) conducts, licenses or franchises any
restaurant or establishment:
21.2.10.1 that is similar or has a similar appearance or image or
format or design or layout or decor or colour scheme or
menu, or any combination thereof, to any Simply Asia
Restaurant in operation or under construction at the
Termination Date; and/or
21.2.10.2 that is similar in design or uses methods similar to, or is
likely to cause confusion with or create the impression of,
a Simply Asia Restaurant or that of a restaurant which is
affiliated to or associated with the Simply Asia Group of
restaurants.
21.3

Each of the Restrainees jointly and severally undertake and warrant in favour
of the Franchisor that they will use their best endeavours to procure that any
person contemplated in clause 1.3 who for any reason whatsoever is not a
signatory to this Agreement shall be and remain bound by all the Restrainees
shall be and remain bound by all the provisions of clauses 21.1 or 21.2.
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21.4

The restrictions in terms of clauses 21.1 and 21.2 shall not apply to ownership
of shares in companies listed on any recognized stock exchange or to
ownership of other Simply Asia Restaurants or to ownership by any
Restrainees of any interest in one or more restaurants, provided that
ownership of any such shares or ownership or interest in any such other
Simply Asia Restaurants or other restaurants were owned by such Restrainees
as at Signature Date and written disclosure thereof was made to the
Franchisor prior to the Signature Date.

21.5

The restraints imposed in terms of clauses 21.1 and 21.2 hereof shall:
21.5.1 be deemed to be in respect of each part thereof, entire, separate,
severable and separately enforceable in the widest sense from the
other parts thereof. An undertaking or restraint shall be deemed to
be a separate undertaking or restraint, notwithstanding the fact that
it appears in the same clause, sub-clause or sentence or any other
undertaking or is imposed by the introduction of a word or phrase
conjunctively with or disjunctively from or alternatively to other words
or phrases;
21.5.2 be deemed to constitute entire, separate, severable, separately
enforceable and independent restraints in favour of the Franchisor by
each of the Restrainees;
21.5.3 be for the benefit of the Franchisor and any one or more of its
holding, subsidiary, controlled, controlling or associate companies
and shall be deemed to have been imposed as a stipulatio alteri for
the benefit of each of such companies separately and such benefit
may be accepted by any of such companies. The fact that such
restraint may not be enforceable by any one of such companies shall
not affect its enforceability by the others of them;
21.5.4 be assignable by the Franchisor;
21.5.5 in the case of clauses 21.1.9 and 21.2.9, be deemed to have been
imposed separately in respect of the radial territory applicable to each
Simply Asia Restaurant referred to therein, and the fact that such
restraints may not be valid or enforceable in respect of any Simply
Asia Restaurant referred to therein shall not affect its validity or
enforceability insofar as the other Simply Asia Restaurant referred to
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therein; and
21.5.6 in the case of clauses 11.3, 21.1.10 and 21.2.10, be deemed to have
been imposed separately in respect of each magisterial district
forming part of the Territory and the fact that such restraints may
not be valid or enforceable in respect of any magisterial district in the
Territory shall not affect its validity or enforceability insofar as the
other parts of the Territory are concerned.
21.6

Each paragraph, clause, term and provision of clauses 21.1 and 21.2
(including, but not limited to, each of the months falling within the periods
referred to in clauses 21.1 and 21.2, every capacity in which any of the
Restrainees is prohibited from acting in terms of clauses 21.1 and 21.2 and
every activity referred to in clauses 21.1 and 21.2 in respect of which the
Restrainees are restrained) shall be considered severable and if, for any
reason, any part of clauses 21.1 or 21.2 are held to be invalid, contrary to, or
in conflict with any applicable present or future law or regulation or in terms
of a final, binding judgment issued by any court, it shall not impair the
operation of, or have any effect upon such other portions of clauses 21.1 or
21.2 as may otherwise remain valid or intelligible which shall continue to be
given full force and effect and bind the parties hereto.

21.7

All obligations of the Franchisor and the Franchisee which expressly or by their
nature survive the expiration or termination of this Agreement shall continue
in full force and effect subsequent to and notwithstanding its expiration or
termination and until they are satisfied in full or by their nature expire.

22.

TEMPORARY DE-IDENTIFICATION OF THE RESTAURANT
22.1

In lieu of immediately exercising its rights to terminate this Agreement, as set
forth in clause 18 hereof, and in the Franchisor's sole discretion, the
Franchisor may execute an agreement with the Franchisee calling for the
temporary de-identification of the Restaurant as a Simply Asia Restaurant (the
"De-identification Agreement"). The De-identification Agreement shall be in
a form prescribed by the Franchisor, shall set forth all required repair,
replacement, refurbishing and/or remodelling which must be completed by
the Franchisee, and shall prescribe a timetable in which the Franchisee must
cure all defaults under this Agreement, and complete such repair,
replacement, refurbishing, and/or remodelling.

Simply Asia Disclosure Document
Copyright Simply Asia Franchise Holdings (Pty) Ltd

104

22.2

During the term of the De-identification Agreement the Franchisee shall:
22.2.1 cover all Simply Asia signs located on the exterior or in the interior of
the Restaurant;
22.2.2 cease all marketing of the Restaurant as a Simply Asia Restaurant;
22.2.3 cease all representations to the public and its customers that the
Restaurant is a Simply Asia Restaurant; and
22.2.4 prominently display signs and notices at the Restaurant in such a
manner and in a form as is prescribed by the Franchisor indicating
that the Restaurant is temporarily not affiliated with the Franchisor
while it is undertaking improvements to bring it into compliance with
the standards and specifications required of all Simply Asia
Restaurants. During the term of the De-identification Agreement, the
Franchisee may continue to use all expendable supplies containing
the Trademarks.

22.3

The term of this Agreement shall continue to run during and shall not be
extended by, the term of the De-identification Agreement. In the event the
Franchisee fails to comply with all of the terms and conditions of the Deidentification Agreement, or if upon expiration of the De-identification
Agreement, the Franchisee has not completed all required repairs,
replacement, refurbishing and/or remodelling the Franchisor may proceed to
terminate this Agreement as set forth in clause 18 hereof.

23.

SEVERABILITY AND ENFORCEMENT
23.1

No term or condition of this Agreement is intended to breach any peremptory
provisions of the CPA and the Regulations ("Prohibited Provision").

Any

breach of any such Prohibited Provision shall be governed by the provisions
of clause 23.2 mutatis mutandis.
23.2

Each paragraph, clause, term, and provision of this Agreement and any
portion thereof shall be considered severable and if, for any reason any part
of this Agreement is held to be invalid, contrary to, or in conflict with any
applicable present or future law or regulation (including, without limitation,
the CPA or the Regulations) or in terms of a final, binding judgment issued by
any Court or arbitrator:
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23.2.1 such paragraph, clause, term, and provision shall, to that extent, be
deemed not to form part of this Agreement; and
23.2.2 the severing of such paragraph, clause, term, and provision shall not
impair the operation of, or have any other effect upon, such other
portions of this Agreement as may remain otherwise intelligible,
which shall continue to be given full force and effect and bind the
parties hereto.
23.3

To the extent that clause 11.3 or clause 21.1 or clause 21.2 is deemed
unenforceable by virtue of its scope in terms of area, business activity
prohibited and/or length of time, but could be enforceable by reducing any or
all thereof, the Franchisee, the Members and the Franchisor agree that same
shall be enforceable to the fullest extent permissible under the laws and public
policies applied in the jurisdiction in which enforcement is sought.

23.4

The Franchisor and the Franchisee may by written instrument unilaterally
waive or reduce any obligation of or restriction upon the other under this
Agreement, effective upon delivery of written notice thereof to other or such
other effective date stated in the notice of waiver. Any waiver granted by the
Franchisor shall be without prejudice to any other rights the Franchisor may
have, will be subject to continuing review by the Franchisor, and may be
revoked, in the Franchisor's sole discretion, at any time and for any reason,
effective upon delivery to the Franchisee of ten (10) days' prior written notice.

23.5

The Franchisor or the Franchisee (as the case may be) shall not be deemed
to have waived any right, power, or option reserved by this Agreement
(including without limitation, the right to demand exact compliance with every
term and condition in this Agreement, or to declare any breach thereof to be
a default and to terminate the Franchise prior to the expiration of its term),
by virtue of:
23.5.1 any custom or practice of the parties at variance with the terms
hereof;
23.5.2 any failure, refusal or neglect of the Franchisor or the Franchisee (as
the case may be) to exercise any right under this Agreement or to
insist upon exact compliance by the other with its obligations
hereunder, including without limitation any mandatory specification,
standard or operating procedure;
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23.5.3 any waiver, forbearance, delay, failure, or omission by the Franchisor
to exercise any right, power, or option, whether of the same, similar
or different nature, with respect to one or more other Simply Asia
Restaurants; or
23.5.4 the acceptance by the Franchisor of any payments due from the
Franchisee after any breach of this Agreement.
23.6

The Franchisor shall not be liable for loss or damage or deemed to be in
breach of this Agreement if its failure to perform its obligations results from:
23.6.1 transportation shortages, strikes, inadequate supply of equipment,
merchandise, supplies, material, or energy; and/or
23.6.2 compliance with any law, ruling, order, regulation, requirement, or
instruction of any state or municipal authority; and/or
23.6.3 act of God; and/or
23.6.4 acts or omissions of the Franchisee; and/or
23.6.5 any other event beyond the reasonable control of the Franchisor.

23.7

Any delay resulting from any of the causes referred to in clause 23.6 shall
extend performance accordingly or excuse performance, in whole or in part,
as may be reasonable. The aforesaid causes shall not excuse payments of
amounts owed at the time of such occurrence or payment of Continuing
Franchise Fees due on any Net Sales thereafter.

23.8

No exercise or enforcement by the Franchisor or the Franchisee of any right
or remedy hereunder shall preclude the exercise or enforcement by the
Franchisor or the Franchisee of any other right or remedy hereunder or which
the Franchisor or the Franchisee is entitled by law to enforce.

23.9

This Agreement shall not be modified except by written agreement signed by:
23.9.1 in the case of any provision applicable only to the Franchisee and
Franchisor, both the Franchisee and the Franchisor; and
23.9.2 in the case of any provision to which the Member(s) are bound, the
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Member or Members in question.
23.10 Without prejudice to any other rights or remedies of the Franchisor in terms
of this Agreement or in law, the Franchisee shall forthwith upon demand by
the Franchisor reimburse the Franchisor for any and all legal (on the scale as
between attorney and own client) and other costs (including accounting costs)
incurred by the Franchisor arising out of any breach by the Franchisee of this
Franchise Agreement. The provisions of this clause shall apply mutatis

mutandis in the event of any breach by the Franchisor.

24.

GENERAL
24.1

The recitals in clause 3 are a part of this Agreement.

This Agreement

constitutes the entire agreement of the parties relating to the subject matter
of this Agreement. There are no oral or written representations, warranties,
agreements or the like between the parties save for those recorded in this
Agreement or in the Disclosure Document (taking account of all times any
qualifications and assumptions contained in this Agreement and the
Disclosure Document).

No agreement to alter, vary, consensually cancel,

add to or delete from this Agreement shall be of any force or effect unless
reduced to writing and signed by the parties.
24.2

Save as expressly provided for in this Agreement, nothing in this Agreement
is intended, nor shall be deemed, to confer any rights or remedies upon any
person or legal entity not a party hereto.

24.3

This Agreement shall be binding on and enforceable by the estates, heirs,
executors, administrators, trustees, assigns or liquidators of the parties as
fully and effectually as if they had signed this Agreement in the first instance
and reference to any party shall be deemed to include such party's estate,
heirs, executors, administrators, trustees, assigns or liquidators, as the case
may be.

24.4

The provisions of this Agreement, and the rights and remedies of the parties
under this Agreement are without prejudice and in addition to any rights or
remedies a party may have at law. No exercise by a party of any one right
or remedy under this Agreement, or at law, shall (save to the extent, if any,
provided expressly in this Agreement) operate so as to hinder or prevent the
exercise by it of any other such right or remedy.
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25.

NOTICES
25.1

The parties choose domicilia citandi et executandi for the purposes of the
giving of any notice, the serving of any process and for any other purposes
arising under this Agreement at the respective addresses set forth in
Completion Sheet, save for the Franchisor whose details are set forth on
Schedule 1. Notwithstanding any physical address recorded on the
Completion Sheet or otherwise nominated by the Franchisee and/or the
Members, any notice sent by the Franchisor to the Location whilst the
Franchisee remains in occupation of the Location shall be considered validly
sent for all purposes under this Agreement.

25.2

Any notice to any party shall be addressed to its domicilium aforesaid and
either sent by prepaid registered post, delivered by hand or communicated by
telefax or email. In the case of any notice:
25.2.1 sent by prepaid registered post, it shall be deemed to have been
received, unless the contrary is proved, on the 5th Business Day after
posting;
25.2.2 delivered by hand, it shall be deemed to have been received, unless
the contrary is proved, on the date of delivery, provided such date is
a Business Day or otherwise on the next following Business Day;
25.2.3 any notice transmitted by email, it shall be deemed to have been
received, unless the contrary is proved, on the same day of
transmission, providing the day of transmission is a Business Day or
otherwise on the following Business Day;
25.2.4 communicated by telefax, it shall be deemed to have been received,
unless the contrary is proved, 1 (one) hour after the time of
transmission, provided the day of transmission is a Business Day or
otherwise on the next following Business Day.

25.3

Any party shall be entitled, by notice to the other to change its chosen physical
address, fax number and email addresses to such other physical address and
fax number within the Republic of South Africa, provided that the change shall
become effective only 14 (fourteen) days after service of the notice in
question.
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25.4

Notwithstanding the above, any notice given in writing in English, and actually
received by the party to whom the notice is addressed, will be deemed to
have been properly given and received, notwithstanding that such notice has
not been given in accordance with this clause 25.

25.5

The parties record that whilst they may correspond via email, no amendment
of or variation to this Agreement may be concluded via email.

26.

ARBITRATION
26.1

The provisions of this clause 26 are subject to :
26.1.1 any dispute resolution procedure stipulated in the CPA that is
incompatible with arbitration; or
26.1.2 any decision or determination made or certificate issued by any
person who acts as an expert and whose decision as such is final and
binding on the parties in terms of the provisions of this Agreement.

26.2

Any dispute, question or difference arising at any time between the parties to
this Agreement out of or in regard to:
26.2.1 any matters arising out of; or
26.2.2 the rights and duties of any of the parties hereto; or
26.2.3 the interpretation of; or
26.2.4 the termination of; or
26.2.5 any matter arising out of the termination of; or
26.2.6 the rectification of;
this Agreement shall be submitted to and decided by arbitration on notice
given by either party to the other parties on the terms as provided for in
Schedule 5 hereto.

26.3

This clause 26 shall constitute each party's irrevocable consent to the
arbitration proceedings, and no party shall be entitled to withdraw herefrom
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or to claim at such arbitration proceedings that it is not bound by this clause
26.
26.4

Anything in this Agreement contained or implied shall not preclude any party
from applying to Court for interdictory or other relief of an urgent nature,
pending the decision or award of the Arbitrator hereunder. For purposes of
any proceedings as contemplated in this clause 26.4, the parties consent to
the jurisdiction of the Western Cape High Court, Cape Town, or its successor
in title.

27.

LEGAL ADVICE
Each of the parties hereby respectively agrees and acknowledges that:
27.1

it has been free to secure independent legal advice as to the nature and effect
of each provision of this Agreement and that it has either taken such
independent legal advice or has dispensed with the necessity of doing so; and

27.2

each provision of this Agreement is fair and reasonable in all the
circumstances and is part of the overall intention of the parties in connection
with this Agreement.

28.

COSTS
The Franchisee shall, upon demand, reimburse the Franchisor for all the costs
incurred by it with its attorneys Bernadt Vukic Potash & Getz in relation to the
drafting, negotiation and attendances of and incidental to this Agreement together
with any Deeds of Suretyship and any Registered User Agreements required from
time to time.

29.

CONSUMER PROTECTION ACT DISCLOSURE REQUIREMENTS
29.1

Schedule 1 contains the information in respect of the Franchisor stipulated
in terms of CPA.

29.2

The anticipated financial obligations of the Franchisee in terms of this
Agreement and in connection with the Restaurant are set forth on Schedule
2.

29.3

Save in respect of amounts that are determined at the Commencement Date,
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any amounts referred to on Schedule 2 constitute estimates by the
Franchisor.
29.4

It is agreed between the parties that this Agreement does not contain any
provisions which are :
29.4.1 unreasonable or constitute an overvaluation of fees, prices or other
direct or indirect consideration;
29.4.2 results in or envisages conduct which is unnecessary or unreasonable
in relation to the risks to be incurred by any party to this Agreement;
and
29.4.3 results in or envisages conduct that is not reasonably necessary for
the protection of the legitimate business interests of the Franchisor
or the Franchisee.

29.5

The Franchisee is satisfied that this Agreement contains, as a minimum, the
information contemplated in Regulation 2(3).

29.6

In the event of the Franchisee having duly requested any written explanation
of any terms or sections of this Agreement not fully understood by the
Franchisee in accordance with Regulation 2(3)(r), any such written
explanation is duly contained (to the extent necessary) in the Completion
Sheet hereto (and in the absence of any such reference thereto on the
Completion Sheet, no such written explanation has been duly requested by
the Franchisee).

29.7

For the avoidance of any doubt it is recorded that all further information
required in terms of Regulation 2(3) is contained elsewhere in this Agreement.

THUS DONE and SIGNED at
on this the
in the presence of the undersigned witnesses
AS WITNESSES:

day of

SIMPLY
ASIA
HOLDINGS (PTY) LTD

2018

FRANCHISE

1.
2.
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THUS DONE and SIGNED at
on this the
in the presence of the undersigned witnesses
AS WITNESSES:

day of

2018

………………………………………..

1.
2.

(per Director who warrants he is duly
authorised hereto)

THUS DONE and SIGNED at
on this the
in the presence of the undersigned witnesses

day of

2018

day of

2018

AS WITNESSES:
1.
2.

THUS DONE and SIGNED at
on this the
in the presence of the undersigned witnesses
AS WITNESSES:
1.
2.
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THUS DONE and SIGNED at
on this the
in the presence of the undersigned witnesses
AS WITNESSES:
1.
2.
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Schedule 1: Franchisor Information
1. LEGAL NAME: SIMPLY ASIA FRANCHISE HOLDINGS (PTY) LTD
2. REGISTRATION NO : 1993/02377/07
3. VAT NO: 4750138424;
4. REGISTERED OFFICE: 4TH FLOOR F LEETWAY HOUSE, 29 MARTIN HAMMERSCHLAG WAY,
FORESHORE, CAPE TOWN.
5. BUSINESS OFFICE ADDRESS: UNIT 18, AUCKLAND PARK, AUCKLAND STREET, PAARDEN
EILAND, 7405
6. POSTAL ADDRESS: PO BOX 6544, ROGGEBAAI, 8012
7. EMAIL ADDRESS : THOR@CAPETHAI.CO.ZA
8. TELEPHONE NUMBER : 021-4474387
9. FAX NUMBER: 021-511 0297
10. NAMES AND IDENTITY NUMBERS OF DIRECTORS :
a. CHAIPHORN LEKCHAROENSUK (53031151461880;
b. THOR SCHIRDUAN (7812155413082);
c. PURSHOTH CHETTY (6208055158086);
d. Somchart Jiracharoenkul (6209285225083)

11. TOWN OF RESIDENCE OF DIRECTORS:
a. CAPE TOWN;
b. CAPE TOWN;
c. CAPE TOWN;
d. Cape Town;

12. JOB TITLE OF DIRECTORS:
a. MANAGING DIRECTOR;
b. FINANCIAL DIRECTOR;
c. DEVELOPMENT DIRECTOR;
d. Supply Chain Director

13. QUALIFICATIONS OF DIRECTORS:
a. DIRECTOR OF COMPANIES ;
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b. FINANCE AND ACCOUNTING ;
c. DIRECTOR OF COMPANIES ;
d. Procurement and Distribution Specialist

14. SHAREHOLDERS:
a. THE RUAM JAI FAMILY INVESTMENT TRUST;
b. THE THORSCHI TRUST;
c. THE CHETTY TRUST
d. The Alec & Thalia Trust

15. LIST OF ALL THE FRANCHISOR ’S TRADEMARKS :
a. SIMPLY ASIA TRADEMARK (NO. 2006/03256) ;
16. LIST OF ALL THE FRANCHISOR ’S ASSOCIATES :
a. SIMPLY ASIA KITCHEN (P TY) LTD, REG. NO.:2003/008914/07 (MANUFACTURER
AND DISTRIBUTOR );

b. SIMPLY ASIA MARKETING (PTY) LTD, REG. NO.: 2006/010983/07 (MARKETING
COMPANY );

c. CAPE THAI RESTAURANT HOLDINGS (PTY) LTD, REG. NO.:1996/015100/07
(HIRING OF CHEFS );
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Schedule 2: Financial Information
1. THE INITIAL FRANCHISE FEE PAYABLE BY THE FRANCHISEE TO THE FRANCHISOR IS RECORDED ON
THE COMPLETION SHEET AND THE MANNER OF PAYMENT IN CLAUSE 10.
2.
a. WHERE THE FRANCHISEE ACQUIRES AN ALREADY EXISTING BUSINESS, THE ESTABLISHMENT
COSTS OF THE R ESTAURANT SHALL COMPRISE THE COSTS OF ACQUISITION PLUS ANY
ESTABLISHMENT COSTS (INCLUDING MARKETING COSTS ) SET FORTH ON THE COMPLETION
SHEET;
b. WHERE THE FRANCHISEE IS ESTABLISHING THE RESTAURANT FROM THE START, THE
ESTABLISHMENT COSTS OF THE RESTAURANT SHALL COMPRISE THE ESTABLISHMENT COSTS
SET FORTH ON THE COMPLETION SHEET .
3. THE ESTIMATED INITIAL WORKING CAPITAL REQUIRED BY THE FRANCHISEE IS SET FORTH ON THE
COMPLETION SHEET. THE BASIS OF CALCULATION ASSUMES THAT THE RESTUARANT WILL BE CASH
FLOW POSITIVE WITHIN 3 (THREE) MONTHS OF TRADING AND TAKES ACCOUNT OF THE
CONTINUING FRANCHISE F EES, MARKETING FUND CONTRIBUTIONS , LICENSES , SALARIES WHILE
TRAINING , OPENING STOCK, UTENSILS , DEPOSITS , UNIFORMS , FLOATS AND OTHER SUNDRY
EXPENSES PAYABLE DURING THE PERIOD THE RESTUARANT IS CASH FLOW NEGATIVE .
4. THE TOTAL ESTIMATED INVESTMENT REQUIRED BY THE FRANCHISEE ON OR BEFORE THE
RESTAURANT COMMENCES TRADING, IS THE AGGREGATE OF THE COSTS SET FORTH IN PARAGRAPHS
1, 2 AND 3 ABOVE AND IS RECORDED ON THE COMPLETION SHEET, TOGETHER WITH THE OTHER
AMOUNTS RECORDED ON THE COMPLETION SHEET .
5. THE INITIAL FRANCHISE FEE DOES NOT INCLUDE ANY OF THE ESTABLISHMENT COSTS (INCLUDING
ANY SALARY OR WAGES OF ANY EMPLOYEES OF THE RESTAURANT OR THE COSTS OF SERVICING ANY
LOANS THE FRANCHISEE MAY HAVE BORROWED ).
6. THE FRANCHISOR DOES NOT PROVIDE FUNDING TO ITS FRANCHISEES IN CONNECTION WITH THE
ESTABLISHMENT OF SIMPLY ASIA FRANCHISES .
7. REGARD BEING HAD TO PARAGRAPH 6 ABOVE, THE FRANCHISEE SHALL BE OBLIGED TO PROCURE
THE ENTIRE AMOUNT NECESSARY TO ESTABLISH THE RESTAURANT .
8. THE RECURRING AMOUNTS PAYABLE BY THE FRANCHISEE IN TERMS OF THIS AGREEMENT ARE:
a. THE CONTINUING FRANCHISE FEE AS DETERMINED IN CLAUSE 10 IS A VARIABLE AMOUNT
DETERMINED WITH REFERENCE TO TURNOVER OF THE FRANCHISEE AND IS PAYABLE
MONTHLY;
b. THE MARKETING FUND CONTRIBUTION AS DETERMINED IN CLAUSE 13 IS A VARIABLE
AMOUNT DETERMINED WITH REFERENCE TO TURNOVER OF THE FRANCHISEE AND IS
PAYABLE MONTHLY;
c. THE TRAINING RELATED AMOUNTS REFERRED TO IN CLAUSE 7.5 ARE VARIABLE AMOUNTS
DETERMINED ON THE BASIS SET FORTH THEREIN AND ARE PAYABLE ON AN AD -HOC BASIS
WHEN INCURRED ;
d. THE AMOUNTS PAYABLE IN RESPECT OF THE THAI CHEFS REFERRED TO IN CLAUSE 12.22
ARE VARIABLE AMOUNTS DETERMINED ON THE BASIS SET FORTH THEREIN AND ARE PAYABLE
MONTHLY;

e. THE AMOUNTS PAYABLE IN RESPECT OF THE MYSTERY SHOPPER PROGRAMME REFERRED TO
IN CLAUSE 15.3 ARE VARIABLE AMOUNTS DETERMINED ON THE BASIS SET FORTH THEREIN
AND ARE PAYABLE MONTHLY.
9. THE CONTINUING FRANCHISE FEE DOES NOT INCLUDE THE PRICE OF ANY GOODS OR SERVICES
THAT THE FRANCHISEE IS OBLIGED TO PURCHASE IN TERMS OF THIS AGREEMENT .
10. THERE IS NO AMOUNT PAYABLE BY THE FRANCHISEE TO THE FRANCHISOR IN RESPECT OF
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MANAGEMENT FEES .
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Schedule 3: Pre-Opening Training Programme
Franchisee/Manager Training
Week 1
Introduction to the training programme & Simply Asia the brand
Managers job guidelines & uniforms
Simply Asia menu & ingredients
Food safety / Hygiene
Kitchen equipment & utensils, operation and maintenance
Product preparation and lay out
First Test
Week 2
Restaurant Opening & closing procedures
Kitchen Management
Reporting and administration
Double docket system
POS training (PILOT)
18 steps of service
Stock management /Food cost control
Beverage management
Marketing briefing
Second Test
Week 3
Standard of Operations (SOO)
Efficiency report (ER)
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Employee administration
Human resources
Industrial relations
Third & Final Test
Week 4
Open & Close restaurant
Run shifts independently
Practical assessment
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Schedule 4: Miscellaneous Costs
Flight Ticket
Water and Electricity
Visa Cost and related expenses in connection with work permits
Audit fees
Accounting and administration fees
Recruitment fees
Bank Charges (incl. keeping chefs' account)
Advertisements
Insurance
Uniforms
Bed set, Duvets, Pillows and other homeware
Rental and related property expenses
Maintenance
Any other expense directly or indirectly relating to the Chefs
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Schedule 5: Arbitration
1.

ANY ARBITRATION IN TERMS OF THIS AGREEMENT SHALL BE HELD IN CAPE TOWN IN
ACCORDANCE WITH THE PROVISIONS OF THE ARBITRATION ACT NO 42 OF 1965 (AS
AMENDED OR REPLACED FROM TIME TO TIME) SAVE THAT:
1.1

THE ARBITRATION SHALL BE INFORMAL;

1.2

THE ARBITRATOR SHALL HAVE THE FULLEST AND FREEST DISCRETION TO
DETERMINE THE PROCEDURE TO BE ADOPTED,

IT BEING THE AGREED INTENTION THAT, IF POSSIBLE, THE ARBITRATION SHALL BE HELD
AND CONCLUDED WITHIN 60 (SIXTY) BUSINESS DAYS AFTER IT HAS BEEN DEMANDED.

2.

3.

SAVE AS OTHERWISE SPECIFICALLY PROVIDED IN THE AGREEMENT TO WHICH THIS A
SCHEDULE, THE ARBITRATOR SHALL BE IF THE QUESTION IN DISPUTE IS:
2.1

PRIMARILY AN ACCOUNTING MATTER - AN INDEPENDENT CHARTERED ACCOUNTANT
OF NOT LESS THAN 10 (TEN) YEARS STANDING;

2.2

PRIMARILY A LEGAL MATTER - A PRACTISING SENIOR COUNSEL;

2.3

ANY OTHER MATTER - AN INDEPENDENT AND SUITABLY QUALIFIED PERSON, AS MAY
BE AGREED UPON BETWEEN THE PARTIES.

IF AGREEMENT CANNOT BE REACHED ON WHETHER THE QUESTION IN DISPUTE FALLS
UNDER CLAUSES 2.1 OR 2.2 OR 2.3 ABOVE OR UPON A PARTICULAR ARBITRATOR IN TERMS
OF CLAUSE 2 WITHIN 3 (THREE) BUSINESS DAYS AFTER THE ARBITRATION HAS BEEN
DEMANDED, THEN IF THE ARBITRATION IS HELD IN CAPE TOWN, THE PRESIDENT FOR THE
TIME BEING OF THE CAPE LAW SOCIETY (OR ITS SUCCESSOR IN TITLE) SHALL:
3.1

DETERMINE WHETHER THE QUESTION IN DISPUTE FALLS UNDER CLAUSES 2.1, 2.2
OR 2.3;

3.2

NOMINATE THE ARBITRATOR IN TERMS OF THE RELEVANT SUB-CLAUSE,

WITHIN 7 (SEVEN) BUSINESS DAYS AFTER THE PARTIES HAVE FAILED TO AGREE, SO
THAT THE ARBITRATION CAN BE HELD AND CONCLUDED AS SOON AS POSSIBLE WITHIN
THE 60 (SIXTY) BUSINESS DAYS REFERRED TO IN CLAUSE 1.

4.

5.

EACH OF THE PARTIES HEREBY IRREVOCABLY AGREES THAT THE DECISION OF THE
ARBITRATOR IN THE ARBITRATION PROCEEDINGS:
4.1

SHALL BE FINAL AND BINDING ON EACH OF THEM; AND

4.2

WILL BE CARRIED INTO EFFECT; AND

4.3

CAN BE MADE AN
ARE SUBJECT.

ORDER OF ANY COURT TO WHOSE JURISDICTION THE PARTIES

THE PARTIES UNDERTAKE THAT THEY SHALL NOT DISCLOSE TO ANY THIRD PARTY OR MAKE
PUBLIC ANY INFORMATION RELATING TO THE ARBITRATION OR THE OUTCOME THEREOF,
SAVE TO THE EXTENT REQUIRED BY LAW OR FOR THE ENFORCEMENT OF ANY AWARD OF THE
ARBITRATOR, IT BEING RECORDED THAT IT IS THE INTENTION OF THE PARTIES THAT THE
PROCEEDINGS SHALL BE AND REMAIN CONFIDENTIAL.
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SURETYSHIP
I/We the undersigned

………………………………………..

hereby bind myself/ourselves as Surety(ies) and Co-Principal debtor(s) jointly and severally to
SIMPLY ASIA FRANCHISE HOLDINGS (PTY) LIMITED ("SAFH) (Registration
No. 1993/02377/07), SIMPLY ASIA KITCHENS (PTY) LTD ("SAK") (Registration
No. 2003/008914/07) and SIMPLY ASIA MARKETING (PTY) LTD ("SAM") (Registration
No 2006/010983/07 and CAPE THAI RESTAURANT HOLDINGS (PTY) LTD ("CTH")
(Registration No. º1996/015100/07 (collectively "the Creditors")
for the due and proper fulfillment of all the obligations of, and for the punctual payment of all
sums which are or may become due by

………………………………………..
("the Debtor")
to the Creditors from or in connection with:
i)

the Franchise Agreement concluded between SAFH and the Debtor in terms of which
the Debtor is granted the right to conduct business as a Simply Asia Restaurant at
……………………………………….. (or other substitute Location agreed to by the SAFH)
including in circumstances where SAFH has ceded any of its rights under the Franchise
Agreement to SAK, SAM or CTH; and/or

ii)

any goods sold to the Debtor by any of the Creditors; and/or

iii)

the provision of any services by any of the Creditors to the Debtor.

I/We agree and declare that:
1. I/we am/are fully acquainted with all the terms and conditions of the Franchise Agreement.
I/we acknowledge that such terms and conditions may be varied and/or altered by the
Debtor and SAFH in their sole discretion;
2. No act of indulgence, relaxation or grace granted by the Creditors to the Debtor or any
amendment of the obligations existing between the Debtor and the Creditors shall
prejudice or affect the Creditors' rights in terms hereof.
3. The Creditors shall be entitled, without prejudice to their rights and without detracting
from my/our liability hereunder, to release any securities or other sureties given to them
or to give to or compound with or make any arrangements with the Debtor in regard
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to the fulfilment of any of the Debtor's obligations as the Creditors in their absolute
discretion deem fit.
4. No act of indulgence, relaxation or grace granted by the Creditors to the Debtor (including
any act of accepting payment after due date or in accepting a lesser sum than the amount
due) shall prejudice or affect the Creditors' rights in terms hereof, and if any action by the
Creditors results in a novation of any debt or liability between the Creditors and the Debtor
and a new transaction concluded in place thereof, then I/we undertake and agree to
hereby be similarly bound as surety and co-principal debtor in favour of the Creditors for
such novated debt or liability or such newly concluded transaction.
5. If there is provision in this document for signature by more than one person of this
Suretyship and one or more of those persons do not sign the Suretyship, that fact shall
not affect the liability of the person(s) who does/do sign this document.
6. These presents shall establish a continuing covering liability on my/our part for whatever
amount/s and whatever other obligation/s are or will be owing by the Debtor to the
Creditors for the time being and from time to time, and notwithstanding :
a. the death, insolvency (which term shall for all the intents and purposes of these
presents include sequestration, surrender winding up, whether provisional or final)
or legal disability of the Debtor or any other surety(ies) for and/or co-principal
debtor(s) with the Debtor;
b. the Debtor becoming subject to any business rescue proceedings.
7. The amount(s) to be paid under this Suretyship shall be unaffected by any compromise
of any claim that the Creditor may have against the Debtor, whether such compromise
arises pursuant to the adoption of a business rescue plan or otherwise, and accordingly
the claims of the Creditor under this Suretyship shall be for the amount owing by the
Debtor prior to any such compromise.
8. This Suretyship shall be in addition to and without prejudice to any other suretyship or
securities now held or hereafter held by the Creditors from or on behalf of the Debtor.
9. Unless the contrary is proved, the amount of my/our indebtedness hereunder and that of
the Debtor to the Creditors at any time, shall be established by a certificate signed by the
Creditors (or by one of the Creditors' directors whose appointment qualification and/or
authority need not be proved). A certificate in terms hereof shall, unless the contrary is
proved, be proof of the amount of my/our indebtedness hereunder and shall be valid as a
liquid document for the purposes of obtaining provisional sentence against me/us thereon.
10. Should I/we at any time in defending any action based on this Suretyship allege that there
is no reason or cause for the Debtor's obligation to the Creditors or that errors have been
made in the calculation of the amount claimed, then the onus or proving such a defence
shall rest on me/us.
11. I/we renounce the benefits of excussion, division and cession of action, the full
meaning and effect whereof I/we know and understand;
12. I/we choose domicilium citandi et executandi at c/o ………………………………………..All
notices addressed to me/us shall be sent by pre-paid registered post to the address
referred to in clause 12 hereof and in such event shall be deemed to have been received
by me/us on the 5th day after posting.
13. If the estate of the Debtor is provisionally or finally sequestrated or, if the Debtor is a
company, it is placed under provisional or final winding-up, my/our liability hereunder shall
not be affected in any way.
14. Should any of the Creditors cede its claims against the Debtor to any third party, then this
Suretyship shall be deemed to have been given by me/us to such Cessionary who shall be
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entitled to exercise all rights in terms of this Deed of Suretyship as if such Cessionary were
the Creditor in question.
15. This Suretyship constitutes the entire agreement before me/us and the Creditors, and no
variation thereof shall be of any force or effect unless in writing and signed by the Creditors
and me/us.
16. I/We acknowledge that no representations whatever have been made to me/
us in order to induce me/us to sign this Suretyship.
17. I/we acknowledge that I/we have been free to secure independent legal
and/or other advice as to the nature and effect of all of the provisions of this
Suretyship and that I/we have either taken such independent legal and/or
other advice or dispensed with the necessity of doing so. Further, I/we
acknowledge that all of the provisions of this Suretyship are fair and
reasonable in all the circumstances.
18. If any term, clause or provision of this Suretyship is contrary to or in conflict or inconsistent
with any law or the judgment of any competent court, the invalidity or unenforceability of
any such term, clause or provision shall not affect the validity of the remainder of this
Suretyship, which shall continue to be of full force and effect.
19. I/we undertake to bear all legal costs (inclusive of costs as between attorney and own
client) as the Creditors may incur arising out of or pursuant to the enforcement of this
Suretyship.
20. I/we acknowledge that the rights and obligations of each of the Creditors in terms of this
Suretyship shall be joint and several, and any reference to the "Creditors" shall be deemed
to be a reference to each Creditor separately and individually as if a separate suretyship
had been entered into by us in favour of each Creditor.
21. I/we consent to the jurisdiction of the Magistrate's Court as provided for in terms of Section
45 of the Magistrate's Court Act, should any dispute arise provided that I/we or the
Creditors may refer any dispute of any nature whatsoever in connection with this
suretyship to arbitration and for this purpose the provisions of clause 26 of the Franchise
Agreement shall be deemed to be incorporated herein mutatis mutandis.
22. this suretyship shall continue to bind me/us irrespective of any reconstruction or
amalgamation that may be effected by the Creditors with any other company, person or
entity, or any change in the Creditors' name or any complete or partial transfer of the
Creditors' businesses and shall survive additionally for the benefit of any new entity so
created and for the time being continuing the Creditors' businesses or any part thereof as
successor or assignee to the Creditors whether or not such new entity shall have a different
name, objectives, character or constitution from the Creditors. It is the express intent
that this suretyship shall continue to be valid and effectual for all purposes and in all
respects in favour of any such new entity or other of the Creditors' successors or assigns
as well as the Creditors and may be enforced in the same way to all intents and purposes
as if such new entity or other of the Creditors' successors or assigns had been explicitly
named and referred to in this suretyship instead of the Creditors.
23. I/we acknowledge that the rights and obligations of each of the Creditors in terms of this
Suretyship shall be joint and several, and any reference to the "Creditors" shall be deemed
to be a reference to each Creditor separately and individually as if a separate suretyship
had been entered into by us in favour of each Creditor.
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SIGNED at __________________________ on _______________________ 2018
WITNESSES:
1.
2.

SIGNED at __________________________ on _______________________ 2018
WITNESSES:
1.
2.

SIGNED at __________________________ on _______________________ 2018
WITNESSES:
1.
2.
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Acknowledgement of receipt
I, ……………………………………………………………, hereby acknowledge that I
Have received a copy of the Simply Asia Disclosure Document. I also confirm that I
have been informed that in signing this it acts only as a confirmation of receipt of the
disclosure document and is not an obligation of any sort.

……………………………………
SIGNATURE
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